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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA SEP 3U 1994

Piskard M. Lavwrane
U.S. DISTRICT cgb%’?rk

VIRGIL BAKER, )
)
Plaintiff, ) 9 /
) ] I'{
. ) Case No. 93—C-698—/§ ﬂ/ﬂ/ Fes
)
DONNA E. SHALALA, )
Secretary of HHS, )
) ENTERTD Tt
Defendant. ) .
DATE SEP 3 6 1994,
QORDER

Now before the Court is Virgil Baker’s appeal of a decision by the Secretary of
Health and Human Services to deny him Social Security disability benefits.” The chief
issue is whether substantial evidence supports the Secretary’s decision. In addition, Baker
asserts three other issues: (1) The Administrative Law Judge ("ALJ") violated the "treating
physician” rule; (2) The ALJ erred in his hypothetical questioning of the vocational expert
and (3) The ALJ did not properly analyze Baker’s subjective complaints of pain. After
reviewing each of Bakers arguments, the Court affirms the Secretary’s decision of no
disability.

I. Standard of Review

The Court’s role "on review is to &etenmne whether the Secretary’s decision is

‘i exarnining whether the Secretary erred, this Court's revlew Js limited in scope by 42 U.S.C. § 405(g). Section 405(g) reads, in part:
“Any individual, after the final decision of the Secretary made after \hoaring to which he was a party, irrespective of the amount in conroversy,
; i i ivil actie il afier the mailing to him of notice of such decision or within
such further tme as the Secretary may allow...he findings of th- ecrelary as o any fact, if supported by substansial evidence, shall be




supported by substantial evidence." Campbell v. Bowen, 822 F.2d 1518, 1521 (10th
Cir.1987). Grounds for reversal also exist if the Secretary fails to apply the correct legal
standard or fails to provide this Court with a sufficient basis to determine that appropriate
legal principles have been followed. Smith v. Heckler, 707 F.2d 1284, 1285 (11th Cir.
1985).

Keeping those standards of review in mind, a claim for benefits under the Social
Security Act requires a five-step evaluation: (1) whether the claimant is currently working;
(2) whether the claimant has a severe impairment; (3) whether the claimant"s impairment
meets an impairment listed in Appendix 1 of the relevant regulation; (4) whether the
impairment precludes the claimant from doing his past relevant work; and (5) whether the
impairment precludes the claimant from doing any work. 20 C.F.R. § 404.1520(b)-(f)
(1991). Once the Secretary finds the claimant either disabled or nondisabled at any step,
the review ends. Gossett v. Bowen, 862 F.2d 802, 805 (10th Cir. 1988).

In the case at bar, Baker applied for disability benefits, alleging that he was unable
to work because of "chest pain." During the hearing, Baker also testified that he had
diabetes and other assorted health problems.®

After a hearing, the ALJ found that Baker was not disabled under the Social Security
Act. At step 4, the ALJ concluded that Baker could not return to his past relevant work
as a cross-country truck driver. However, at step 5, the ALJ found that Baker could do

"light" work such as a baggage handler, & bench assembler, and a cashier at a public

2 On page 2 of his Brief Baker lists his ailments; "Tafhnwam hearing shows that Plainsiff had diabetes, and had cardiac related
chest pain, and treated for diaberes with visual retinopathy; he hisd Towt feeling in his fecs and had sores on his legs... fhad] experienced fatigue,
diarrhea and back pain."
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parking lot. Baker challenges that ﬁndmg, arguing that he is disabled under the Social
Security Act, |
11, Legal Analysis

Baker, who has a seventh-grade education and was born in 1941, raises three issues
on appeal: (1) The ALJ violated the "tmatmg physician" rule; (2) The ALJ erred in his
hypothetical questioning of the vocationﬁ .expert; and (3) The ALJ improperly analyzed
Baker’s complaints of pain.
A. The Treating Physician Rule

The treating physician rule reciuités the ALJ to give substantial weight to the

good cause dictates otherwise. If the treating

claimant’s treating physician unless

physician’s opinion is disregarded, specific and legitimate reasons must be set forth by the
Secretary. Byron v. Heckler, 742 F.2d 1232, 1235 (10th Cir. 1984).2

In this case, Baker argues that the ALJ did not give proper weight to Dr. Daniel K.
Wooster. Dr. Wooster, a treating physieian from October of 1989 until August of 1992,
wrote on April 19, 1990 that Baker could no longer work as a truck driver. Record at 283.
And, in a August 26, 1992 letter, Dr. Wooster wrote:

I would suggest that Mr. Baker be considered strongly for full disability...Mr.

Baker has significant coronary artery disease and, due to this, he certainly
should not be operating any hazar s machinery or be involved in any work

that would put someone in jeopar Iy in case he should have a sudden event.
Also due to his multiple medical p wblems, he probably could not hold up at
any job that requires more than mimmal physical effort and probably is

pdied the medical opinion of the physician who treated the claimant...relevant
other physicians. The rule...provides that a treating physician’s opinion
on the subject of medical disability, i.e,, diagnosis and nature ¢ of impairment is (i) binding on the fact-finder unless contradicted by
substantial evidence; and (ii) entitled to some extra weight beoiti Mgphyswmuumall)’marcfammarwuhaclaunam:medwal
condition than are other physicians, although resolution of genini conflicts between the opinion of the treating physician, with its extra weighs,
and any substantial evidence to the contrary mwhudmrmﬂmycfw‘faaﬁnder Kemp v. Bowen, 816 F.2d 1469, 1476 (10th Cir. 1987).

3 The treating physician rule governs the weight 1o be
t0 other medical evidence before the fact-finder, including



limited to only half days of work, if any. Id. ar 445.
As the aforementioned rule states, the ALJ must give substantial weight to Dr.
Wooster’s conclusions or offer specific and legitimate reasons for discounting the opinion.

On page 24 of the Record, the A!..I ;;fwrites that "the basis upon which Dr. Wooster

the exaggerated symptoms. The objective

has set forth his opinion appears to be "
findings and the medical evidence do notmpport the significance of impairment implied
by Dr. Wooster. Accordingly, Dr. Woost&’s opinion cannot be given much weight. Dr.
Wooster’s own medical records do not support his findings." Such reasons, as listed by the
ALJ, are specific and legitimate. See, Edwards v. Sullivan, 937 F.2d 580, 583 (11th Cir.
1991)("The treating physician’s report may be discounted when it is not accompanied by
objective medical evidence or is wholly ﬁﬁndusory.") Consequently, the ALJ did not err on
this issue.*
B. The ALJ’s Hypothetical Questioning

Testimony elicited by hypotheticai quéstions that do not relate with precision all of
a claimant’s impairments cannot constitute substantial evidence to support the Secretary’s
decision. Hargis v. Sullivan, 945 F.2d 1482, 1492 (10th Cir. 1991). Precision is not defined
but, at a minimum, uncontradicted e.xpert -conclusions corroborated by evidence must be
included in the hypothetical. Ekeland v. Bawen, 899 F. 2d 719, 722 (8th Cir. 1990).

Here, Baker contends that "unre] tted evidence" showed that he suffered from

depression and was given anti-depressant edication. Consequently, Baker argues the ALJ

* Whether substantial evidence suppons the ALT's decision will be discussed laer.



erred because he did not include these "_ﬂon—exertional" impairments in the hypothetical.®
Baker also asserts that the vocational expert was not "fully knowledgeable" on the issues
surrounding his claim. .

The Court finds Baker’s argument to be without merit. First, the "unrebutted
evidence" discussed by Baker comes from Dr. Wooster’s April 19, 1990 letter. As
mentioned earlier, Dr. Wooster’s opinion ﬁas properly discounted by the ALJ, making his
finding of limited value on this issue, Séf:ond, and most importantly, the record indicates
that Baker never sought psychiatric or psychological treatment during the time frame in
question. In addition, no medical evidez._me other than Wooster’s letter mentions Baker’s
"depression." Therefore, the ALJ did not err when he left "depression" out of the

hypothetical question. The hypothetical guestion was proper.

C. ALJ’s Evaluation of Baker’s Pain CMM

The rule on evaluating complaints nf pain is examined in Luna v. Bowen, 834 F.2d
161 (10th Cir. 1987). The ALJ must ﬁmt determine whether a claimant has established
a pain-producing impairment by objective medical evidence. Second, the ALJ must decide
whether there is a "loose nexus" between the impairment and a claimant’s subjective
allegations of pain. If these two prongs are met, the question becomes whether,
considering all the subjective and objective evidence, a claimant’s pain is in fact disabling.
Id. at 163-164.

The record suggests that the ALJ determined that a nexus existed between Baker’s

impairments and his subjective allegations of pain. See, Record at 26 ("ALJ recognizes that

SBalwr'sagumauconcmu'ngdw vocational expert also ls without merit. As noted by the Secretary, the vocational expent discussed
positions available at the light and sedentary work level



the claimant may experience some degree of pain and discomfort.") But the ALJ -- after
analyzing several of the factors discussed in Luna, supra,® found that "neither the objective
medical evidence nor the testimony of the claimant establishes the ability to function has
been so severely impaired as to preclude all types of work activity." Jd. The ALJ also noted
that Baker’s daily activities "are not those of someone disabled by disabling or debilitating
pain." /d. Given the ALJ's reasoning, this issue is also without merit.
D. Does Substantial Evidence Support the ALL’s Finding?

Substantial evidence is what "a reasonable mind might deem adequate to support
a conclusion." Jordan v. Heckler, 835 F.2d 1314, 1316 (10th Cir. 1987).” A finding of "no
substantial evidence" is where a conspicuous absence of credible choices or no contrary
medical evidence exists. Trimiar v. Sullivan, 966 F.2d 1326 (10th Cir. 1992).

The primary items of evidence before the ALJ were: (1) Baker’s testimony; (2) the
vocational expert’s testimony; (3) The ra.-_p;::rts of Dr. Wooster, the aforementioned treating

physician; (4) The reports of Dr. Don Dunaway, a consulting physician; (5) Dr. Paul

®In Luna, the Tenth Circuit explained how such pain can be evaluased by the ALT: "In previous cases, we have recognized numerous
faciors in addition 1o medical tes resulis that agency decision makers should consider when determining the credibility of subjective claims of
pain greater than that usually associated with a particular impalrmess. For example, we have noted a claimant’s persistent antempis to find relief
Jor his pairs and his willingness to try any treatment prescribed, reguir live of cruiches or a cane, regular contact with a docior, and the possibility
that psychological disorders combine with physical problem. [thiher] factors for consideration fare] the claimant’s daily activities, and the
dosage, effectiveness and side effects of medication™ Id ar 168 By this case, on pages 26 and 27 of the Record, the ALT discussed Baker's
medication and his daily activities. In addition, his vislis o varlous physicians was discussed throughout the ALY's decision.

7 One weatise summarized what is considered evidence . disability case: "Evidence may consist of, but is not limited to, objective
medical evidence such as medical signs and laboratory findinge r tnedical evidence such as medical hisiory, apinions, and statements
conceaning treatment received by the claimant; staterents made ¢ clalmant or others conceming the claimant’s impairments, restrictions,
da@mmeﬁomtomkorwodwnkvmmm medical sources during the course of examination or treanment, or to
? sestimorty; medical evidence from other sources; decisions by any agency,
blind; and, at the administrative law judge and Appeals Council level of
; consuliants or nonexamining physicians or psychologists. In addition,
the SSA may consider opinions expressed by medical experts Biied on their review of the claimant's case record. Social Secwrity Law and
Practice, §37.1 (1993). )

”~
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Krautter, a consulting physician; and (6) Dr. James Higgins.

Dr. Krautter examined Baker on March 16, 1992, noting that he was 5’8" and 228
pounds. He diagnosed Baker with dthbetfé neuropathy, history of diabetic retinopathy, COPD,
chronic back pain, hyperlipidemia, chronic @spepsia and a prior history of alcoholism. Record
at 428-429. Dr. Knautter, however, found _that Baker was"otherwise neurologically normal."
Id. The findings of Dr. Dunaway were similar.

Mr. Baker testified that he has pain in his shoulders, back and legs.® He says he
takes several types of medication, includihg insulin. Mr. Baker also testified that his daily
activities include sweeping the floor, vacui:ming, folding laundry, occasionally shopping for
groceries, reads and watches television. _He also told Dr. Dunaway he could walk up to a
mile.

Charles Hunter, the Vocational Expert, testified that Mr. Baker could not return to
his past job as a truck driver. Hunter al#o testified that Baker could work as a hand
packager/bagger, bench assembler, and as cashier at a public parking lot or toll road.
Upon questioning from Baker's representative, Mr. Hunter acknowledged that Mr. Baker
may have problems doing certain jobs. However, that, in itself, is not dispositive. Those
questions were based on all of Baker's glleged impairments -- not the ones supported by
substantial evidence.

As noted earlier, this court does not review the ALJ decision de novo. As factfinder,

the ALJ has the responsibility to weighing and determining the credibility of evidence. In

SBakaabomﬁcdtothefoﬂoMng:ﬂwlhemﬂ'ﬂlMMpmthhasvisionproblam;ﬂmxhctakesinmim, that he has
problems with swelling and pain in his feet and legs and that Jwe wes previously an alcoholic,

”~
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this case, the ALJ based his findings on the testimony of the Vocational Expert, the reports
of Drs. Dunaway and Krautter and on BMS own testimony concerning his daily activities.
The ALJ further discounted the evidem‘:q submitted by Dr. Wooster and adjudged part of
Mr. Baker’s testimony to not be credible. As a result, the court finds that substantial
evidence supports the ALTs decision of no disability.® As a result, the Court AFFIRMS the _

Secretary’s decision.

SO ORDERED THIS .m‘ _day of % N :

1994.

gBakamguaﬂwAUfailcdmmkeaﬂoftiwnwdicalndmm consideration. However, an excerpt from the ALY's opinion refutes
that as the ALJ adequately reviewed the record  Writes the ALJ: "the AL finds based upon the objective medical evidence that claimant’s

the wide range of light exertional Claimant has full range of motion in his extremities. However,
i in wij i work...There is nothing in the medical record that
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IN THE UNITED STATES DISTRICT COURT SEP 1994
FOR THE NORTHERN DISTRICT OF OKLAHOMA

Ficherd M. Lawrence, Clork
U.S. DISTRICT COURT

Case No. 92-C-398-B u//

LORI G. McKENZIE,
Plaintiff,
vVsS.

RENBERG'S, INC., and ROBERT L.
RENBERG,

N et ot St gt Nl Wt Vgl Y e

Er?:ifivii?zﬁcxﬁT
Defendants, | (7 = ﬂ
bate._ /- 50 - 7
JUDGMENT

Pursuant to the Order granting judgment as a matter of law to
the Defendants, Renberg's, Inc. and Robert L. Renberg, and against
the Plaintiff, Lori G. McKenzie, filed this date, Judgment is
hereby entered in favor of Renberg's, Inc. and Robert L. Renberg
and against the Plaintiff, Lori G. McKenzie, and Plaintiff's action
is hereby dismissed. Costs are hereby granted in favor of the
Defendants and against the Plaintiff, if timely applied for
pursuant to Local Rule 54.1, and the parties are to pay their own
respective attorneys feesg,

DATED this _ ogQ “— day of September, 1994.

THOMA . ET
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA SEP 20 1994

fichard M. Lawrence, Clark
U.3, DISTRICT COUHT

Case No. 92-C-398-B V///

LORI G. McCKENZIE,
Plaintiff,
vs.

RENBERG'S, INC., and ROBERT L.
RENBERG,

Py

Defendants.

R 2
) Q%TQXZLj(\L
QRDER

The Court has for decision the motion for judgment as a matter
of law pursuant to Fed.R.Civ.P. 50, or alternatively a motion for
new trial pursuant to Fed.R.Civ.P. 59 (Docket #108) of the
Defendants, Renberg's, Inc. and Robert L. Renberg.

The judgment herein for the Plaintiff, Lori G. McKenzie
("McKenzie"), in the amount of $103,966.00, was entered after a
Jury verdict finding Plaintiff's employment was terminated by
Defendants on September 20, 1991, due to retaliation in violation

of 29 U.S.C. § 215(a)(3) of the Fair Labor Standards Act ("FLSA").!

29 U.S.C. § 215 Prohibited acts; prima facie evidence
(a) After the expiration of one hundred and twenty
days from June 25, 1938, it shall be unlawful for any

person-—-
* * *

(3) to discharge or in any other manner
discriminate against any employee because such
employee has filed any complaint or instituted
or caused to be ingtituted any proceeding
under or related to this chapter, or has
testified or is about to testify in any such
proceeding, or has served or is about to serve
on an industry committee; * * xv



Plaintiff, as personnel director of Defendant, Renberg's, 1Inc.
(retail clothing business), following attendance at an FLSA-related
seminar, had raised the issue approximately three weeks before her
termination that perhaps certain management and/or commissioned
sales employees were being denied overtime compensation in
violation of the FLSA. The parties agreed that discharging the
Plaintiff for said conduct would be a violation of 29 U.S.C. §
215(a) (3).

As nonpretextual 1legitimate reasons for Plaintiff's
termination, Defendants offered evidence that Plaintiff, as
personnel director, had improperly disclosed confidential
information, and additionally, had participated in notarizing a

written quid pro quo employment-related contract for sexual favors.

The Defendants deny that Plaintiff, an at-will employee, was
discharged in retaliation for her raising the FLSA matter.
Concerning an employee disseminating confidential information,
even when done in support of a discrimination charge, numerous
cases have found that this and disloyalty is a legitimate reason
for employee discharge. Jefferjes v. Harris Cty. Community Action
Ass'n, 615 F.2d 1025, 1036 {5th Cir. 1980); O'Day v. McDonnell
Douglas Helicopter Co., 784 F.Supp. 1466, 1470 (D.Ariz. 1992);
Baker v. Georgia Power Co., 27 Fair Empl. Prac. Cas. (BNA) 1301
(N.D.Ga. 1980); Herrera v. Mghil 0il, Inc., 53 Fair Empl. Prac.

Cas. (BNA) 1406 (W.D.Tex. 1990); and Hamm v. Members of the Board

of Regents of the State of Florida, 708 F.2d 647, 653 (1l1th Cir.

1983).




Defendants also asserted defensively that the FLSA was
integral to Plaintiff's 3job as personnel director, so any
communications on the subject of the FLSA by Plaintiff could not be
considered protected activity for purposes of a retaliation
discharge claim. In support of this position, Defendants submit
two law review articles: 35 S.Tex.L.Rev., No. 1, January 1994, p.
95, and B.C.L.Rev. Vol. 29:347. p. 391.

29 U.S.C. § 215(a)(3) protects all employees from being
terminated for speaking up regarding good faith FLSA violations.
This would include the Plaintiff as Renberg's, Inc., personnel
director as well. Her position as personnel director should not be

a per se exemption from § 215(a) (3) prohibition against a retaliatory

discharge. See, Harris v. Fjirst National Bank of Hutchinson,

Kansas, 680 F.Supp. 1489 (D.Kan. 1987); Harris v. Board of Public
Util., 757 F.Supp. 1185 (D.Kan. 1991); and Francoeur v. Carroon &
Black Company, 552 F.Supp. 403 (S.D.N.Y. 1982). Thus, the court
concludes Plaintiff's conduct herein regarding reporting the
possible FLSA violation is protected activity under § 215(a)(3).
In their motion for judgment as a matter of law, Defendants
also assert that Plaintiff did not present evidence of pretext
joining issue with Defendants' legitimate nondiscriminatory reasons
for discharging Plaintiff. This failure, wurged Defendants,
entitles them to a judgment as a matter of law. Saint Mary's Honor
Center v. Hicks, u.s. _ , 113 s.ct. 2742, 125 L.Ed.2d4

407 (1993); Hooks Di L 1l Specialty Foods, Inc., 997

F.2d 793, 798 (10th Cir. 1993); Lovelace v. Sherwin-Williams Co.,

3



681 F.2d 230, 242 (4th Cir. 1982); and odima v. Westin Tucson Hotel
Co., 991 F.2d 595, 600 (9th Cir. 1993). Thus, under Fed.R.Civ.P.
50, the court must determine from the record whether sufficient
probative evidence exists to permit the trier of fact to decide the
issue of pretext. Wright & Miller, Federal Practice & Procedure
§2524 (1st ed. 1971).

Concerning Plaintiff's discharge due to retaliation in
violation of 29 U.S.C. § 215(a)(3), for her good faith raising of
possible FLSA violations, the Court does not consider it necessary
to analyze in depth all of the trial evidence joining issue with
Defendants' proffered legitimate nondiscriminatory reasons of
Plaintiff's breaches of confidential information as pretextual,?
Suffice it to say that when all of the evidence is viewed in a
light favorable to Plaintiff, and all reasonable inferences are
granted thereto, the evidence is sufficient to submit the issue to
the trier of fact.? The more compelling fact in this regard is the
timing of Plaintiff's discharge being two to three weeks following
her suggesting to Renberg's, Inc., management that perhaps there
were FLSA violations. In the recent case of Candelaria v. EG & G

Enerqy Measurements, Inc., 1994 WL 474233 (10th Cir. 1994), the

2As long as the employee's protected activity complaint is in
good faith, although centered in a mistake of fact, the employer is

not permitted to retaliate. JLove v. Re/Max of America, Inc., 738

F.2d 383, 385 (10th Cir. 1984}).

3’This is even in the face of Plaintiff's testimony that she
had no evidence to refute that reasons given for her discharge were
based on Defendant Robert L. Renberg's good faith reasonable belief
that Plaintiff had engaged in employment-related misconduct (Tr.
178).



the court stated:

"We are mindful that a retaliatory motive can
be inferred from the fact that an adverse
employment action follows charges by an
employee against his/her employer. Such an
inference can only be made, however, where
'close temporal proximity' exists between the
bringing of charges and the subsequent adverse

action. Smith v, Magchner, 899 F.2d 940, 948-

49 (10th Cir. 1990)...."
See also, Miller v. Fairchild Industries, Inc., 797 F.2d 727, 731-33
(9th Cir. 1986), McDonald v, Hall, 610 F.2d 16, 18 (lst Cir. 1979),

and Harris v. Fleming, 839 F.2d 1232, 1236-38 (7th Cir. 1988).

However, the evidence regarding Plaintiff's participation in

the written quid pro quo contract for sexual favors presents a

different matter. If this nonpretextual reason standing alone
would support employment termination, a judgment as a matter of law
is appropriate even though a fﬁctual issue exists regarding alleged
retaliation pursuant to 29 U.S.C. § 215(a) (3). Price Waterhouse v.
Hopkins, 490 U.S. 228, 109 S.Ct. 1775, 104 L.Ed.2d 268 (1989).

The relevant evidence concerning the quid pro quo sexual favor

contract is as follows: In 1989, Plaintiff was the Renberg's,
Inc., personnel director. As such, it was her job function to be
involved with the hiring of retail sales personnel and she was the
Renberg's, Inc., affirmative action officer concerning sexual
discrimination and harassment. Plaintiff was also a notary public,

and notarized Defendants' Exhibit 1 which states as follows:



"September 26, 1989

Brenda Jagels

Dean Witter Reynolds
100 West 5th '
Suite 600

Tulsa, OK 74103

Dear Brenda,

The purpose of this letter is to outline the
terms of the agreement we reached in
conversation Monday night September 25, 1989.

"AREA OF CONTENTION: Renberg's Christmas
Bonus

TERMS OF THE AGREEMENT: Should Christmas
bonuses not be paid in their usual manner to
the employees of Renberg's, Inc., a company
operating in Tulsa, Oklahoma, then David
Childers will provide Brenda Jagels with the
following:

(1) Fendi Parfum 1/4 oz

(1) Fendi EDT

(1) Fendi Body Lotion or Creme

(1) Erno Laszlo Eye Creme
However, should Christmas bonuses be paid then
Brenda Jagels will provide David Childers with
a very special and provocatively intimate
evening; time, place and duration to be
negotiated.

PAYMENT: Made on or before December 25, 1989.%

Brenda, this 1letter is intended to be a
binding contract. Please signify your agree-
ment with the foregoing provisions by signing
below and returning one copy for my file.

Sincerely,

/s/ David R. Childers
311 South Main

Tulsa, OK 74103

Accepted and agreed to this day of
1989,

/s/ Brenda S. Jagels
Brenda Jagels




Witnessed before me on this the
27 day of September, 1989.

/s/ Lori G. McKenzie
My commission expires , 198 M
(month, date and year unclear).

David R. Childers, at the time of Defendants' Exhibit 1, was
a Renberg's, Inc., retail clothing store manager who was seeing
Brenda Jagels socially. Brenda Jagels was a former Renberg's, Inc.
employee who was an “"on-call" Renberg's, Inc., employee during the
holiday season.

In August 1991, David R. Childers ceased employment with
Renberg's, 1Inc., and moved to the state of Washington. When
Childers' Renberg's, Inc., desk was cleaned out, Defendants'
Exhibit 1 was found therein. Robert Renberg testified that in late
August or early September 1991, Defendants' Exhibit 1 was brought
to his attention. In addition to Plaintiff's breaches of
confidential personnel information, Robert Renberg concluded that

Plaintiff's involvement with Defendants' Exhibit 1, an employee quid
pro quo sexual favor contract, was also justification for Plaintiff's

discharge. When Robert Renberg terminated Plaintiff on September
20, 1991, he advised her he was discharging her as an employee
because he had lost confidence in her.

Clearly, Defendants' Exhibit 1 alludes to a type of quid pro quo

employee sexual favor contract that is condemned by Title VII, 42

U.8.C. § 2000(e) efseq; Meritor Sav, Bank, FSB v. Vinson, 477 U.S.

57, 91 L.Ed.2d 49, 106 S.Ct. 2399 (1986).

The facts that Childers and Jagels signed Defendants' Exhibit

7



1, and that it was notarized before Plaintiff in the latter part of
September, 1989, were undisputed. In Plaintiff's deposition she
admitted reading Defendants' Exhibit 1 before she notarized it.
(Tr. 191-192). At trial Plaintiff recanted her deposition
testimony and said she had misunderstood the question, thinking the
question was whether she had read Defendants' Exhibit 1 before at
any time. (Tr. 191). In a filing with the court prior to trial,
Plaintiff said, "Further Plaintiff admits that she read the
document that she notarized but there was no evidence that
Plaintiff approved of such contents of the document, only that she
witnessed that two individuals signed a private noncompany-related
document." (Tr. 193). It is disingenuous to assert that
Defendants' Exhibit 1 is not company related when it proposes to
exchange a company Christmas bonus for "a very special and
provocatively intimate evening."

Concerning Defendants' Exhibit 1, Plaintiff testified as
follows:

"Q. Now, in September of 19839, at that point you were the
personnel director?

A. At what point?
Q. September of 1989.
A. Yes, I was.

Q. You weren't an assistant personnel director;
you were the personnel director?

A. Yes.

Q. And wouldn't it be safe to assume that everybody in the
company knew that?

A. Yes,.



And you were responsible for the company's obligations
in employment matters, were you not?

Yes,

And you were responsible regarding matters of sexual
harassment, were you not?

Yes,

It was part of your responsibility, was it not, to
assure that there was a non-hostile work environment
at the Renberg's steores, was it not?

Yes.

And you were the person that if someone at the company
felt they were a victim of harassment or a hostile work
envirconment, they were supposed to come to you and tell
you, right?

Yes,

And when they came to you, then you were to investigate
the matter and determine whether or not they had been
harassed?

Yes.

And if they had been harassed, you were to take care of
the discipline on that?

Yes. (Tr. 181-183)

* * *

Down here under the terms of the agreement under the
'however' paragraph it says, 'However, should Christmas
bonuses be paid, theh Brenda Jagels will provide Davia
Childers with a very ppecial, provocative, intimate
evening, time, place and duration to be negotiated.

Now, does not on its face of that exhibit, that's
exchanging sexual favprs for a Christmas bonus. It's
on the face of the do¢ument.

That's what it says. 



S50 you agree with me on its face that would be an
illegal agreement under the law.

Yes. ©She was not an employee, but --
It doesn't say that, does it?
No, it doesn't.

It says will pay a Christmas bonus, and if you get
paid a Christmas bonus, basically I get you, right?

That's what it says. (Tr. 195).

* * *

So whether a statement is serious or is a joke, it
can have the same bad effects, can it not?

It could.

And from a third-party standpoint, if they're offend-
ed it doesn't matter whether it's real or was a joke,
does it?

True.

So if you have someone other than Brenda out here,
they could be offended by what they see happening

in this instance, couldn't they?

Yes.

And the mere fact that the parties to the transaction,
who may find it acceptable, that still could impact
another employee, couldn't it?

Yes,.

That could create -- be a part of what creates a
hostile work environment for that third employee.

Yes.

Call her Mary. Mary sees people having these kinds
of agreements, she may believe she had a sexually
charged work environment, may she not?

Yes.

10



Q. She's saying I'm not getting ahead, I'm not getting
these Christmas bonuses because I'm not being sign-
ed up for these agreements.

A. We're not talking about an employee, though, in this
agreement.

Q. You testified that she had been employed and was an
on-call employee at this time.

A, Yes.

Q. And there is nothing on this agreement that says,
oh, by the way, I'm not an employee of Renberg's.

A. No, it does not. (Tt. 186-187)
* .. * *
. But your signature is there, is it not?
Yes, it is. |

Q
A
Q. And everybody knows you're the personnel director.
A Yes, they do. |

Q

You don't cease being personnel director when you
notarize something, &o you?

A. No.

Q. And looking at that document, does it not concern
you that if some other employee saw that, it would
appear that the personnel director is endorsing
that kind of documant that you yourself believe
is improper?

A, It could.

Q. And you understand that such a document as this
could be very damaqi ¢ to Renberg's in any
litigation during a ®exual harassment or sexual
discrimination?

A. Yes.

Q. This could put the gémpany at risk.

A. Yes,

11



Q. And you don't deny_ﬁhat you signed it?
A. No, I do not.
Q. You notarized this ﬁﬁ_work, right?
A. Yes, I did. (Tr. 189)
* . * *
Q. Is there anything on the face of that contract that
gggld indicate to Eﬁ@ Renberg that you didn't read
A. No.

Q. 1Is there anything on the face of that document that
would indicate to Beb Renberg that that was a joke?

. No.
Do you regreat (siaj"that your signature is on there?
Yes, I do.

A
Q
A
Q. Do you believe it was mistake that it was on there?
A I did make a mistake signing it, yes.

Q

Do you have any reason to believe that Bob Renberg
was not upset by this?

A. No.

Q. The mere passage of time doesn't make it any less
wrong, does it?

A. No." (Tr. 190-191)

Because of a handwritte ﬁ#te on the top right corner of a

copy of Defendants' Exhibit 1 {Plaintiff's Exhibit 13), Plaintiff

asserted at trial that Robert'__.iﬁanberg did not learn of the quid pro

quo sexual favor contract (DL endants'! Exhibit 1) until October

1991, approximately a month afer Plaintiff's discharge. However,

the law of this circuit is that after-acquired information

12
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that supports an employee's discharge may be relevant to uphold the
employer's termination action. In Summers v. State Farm Mutual
Automobile Insurance Co., 864 P.2d 700, 706 (10th Cir. 1988), the
court cited Blalock v. Metalsg Trades, Inc., 775 F.2d 703, 712 (6th
cir. 1985), which stated an employer could avoid liability under
Title VII by showing "that the adverse employment action would have
been taken even in the absence of the impermissible motivation, and
that, therefore, the discriminatory animus was not the cause of the

adverse employment action." Seealso, O'Driscoll v. Hercules Inc.,

12 F.3d 176, 178-79 (10th Cir. 1994), and Faulkner v. Super Valu

Stores, Inc., 3 F.3d 1419, 1427 (10th Cir. 1993).

The testimony of Robert Renberg was that he was genuinely
concerned with and could not condone Plaintiff's participation in
Defendants' Exhibit 1. He testified that it was also a reason for
Plaintiff's discharge. Plaintiff agreed that Robert Renberyg, as
president of Renberg's, Inc., could be expected to be upset over
the implications of Defendants' Exhibit 1 for Renberg's, Inc. Even
if Plaintiff did not read Defendants' Exhibit 1, as personnel
director it was her job to supervise such personnel hiring
arrangements and she was in charge of company affirmative action to
prevent unlawful discrimination. Robert Renberg was within his
rights as president of Renberg's, Inc., to discharge Plaintiff
because of her involvement in notarizing Defendants' Exhibit 1.

For the reasons set forth above, the Defendants' motion for
judgment as a matter of law pursuant to Fed.R.Civ.P. 50 is hereby

SUSTAINED and the judgment entered herein in favor of Plaintiff

13



against the Defendants on the 19th day of July, 1994, is set aside.
Defendants' alternative motion for new trial pursuant to
Fed.R.Civ.P. 59 is, therefaré, moot. Contemporaneous with the
filing of this order a separate judgment is entered in favor of the
Defendants, Renberg's, Inc. and.Robert L. Renberg, and against the

Plaintiff, Lori G. McKenzie.

DATED this 522 -~ day of September, 1994.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
vs.

JAMES E. COLE; BETTY COLE;

STATE OF OKLAHOMA, ex rel,
OKLAHOMA TAX COMMISSION; STATE
OF OKLAHOMA, ex rel, INSURANCE
COMMISSION OF THE STATE OF
OKLAHOMA, as Receiver for Quaker
Life Insurance Company;
COMMONWEALTH MORTGAGE COMPANY QF
AMERICA, L.P.; COUNTY TREASURER,
Tulsa County, Oklahoma;

BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

B L M T i i i

Defendants, CIVIL ACTION NO. 94-C-276-B
RDER

Upon the Motion of tha United States of America, acting
on behalf of the Secretary of Hbﬁsing and Urban Development, by
Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Neal B. Kirkpatrick, Assistant
United States Attorney, and for good cause shown it is hereby
ORDERED that the Judgment of Foreclosure entered herein on the

22nd day of June, 1994, is vacated; and the sale now scheduled

for the 26th day of September is canceled; and dismissed without

Dated this ﬂj%ay of /\42,%»4 , 1994.

gRETT

prejudice.

R
UNITED STATES DISTRICT JUDGE




APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS
United States Attorney

Aee f K e

NEAL B. KIRKPATRICK

Assistant United States Attorney
3900 U.S8. Courthouse

Tulsa, Oklahoma 74103

{918} 581-7463
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA,
Plaintiff,
vs.
JERRY A. LITTLEJOHN aka

)

)

)

)

)

)
JERRY ALAN LITTLEJOHN; JANICE M. )
LITTLEJOHN aka JANICE MARIE . )
)

)

)

)

)

)

)

)

LITTLEJQHN; STATE OF OKLAHOMA
ex rel OKLAHOMA TAX COMMISSION;
COUNTY TREASURER, Tulsa County,
Oklahoma;

BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

ENTZ S 7o

pare.. (- 30 - (/j

Defendants., CIVIL ACTION NO. 94-C 55%3B

JUDGMENT QF FORECLOSURE

/ This matter comes on for consideration this Lfﬂﬁ;zziy
of : ' ., 1994. The Plaintiff appears by Stephen C.
Lewis, United States Attorney for the Northern District of
Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, County Treasurer, Tulsa County,
Oklahoma, and Beoard of County Commissioners, Tulsa County,
Oklahoma, appear by J. Dennis Sémler, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, State of
Oklahoma ex rel Oklahoma Tax Commigsion, appears by Kim D.
Ashley, Assistant General Counsél; and the Defendants, Jerry a.
Littlejohn aka Jerry Alan Littlﬁjohn and Janice M. Littlejohn aka
Janice Marie Littlejohn,, appear not, but make default.

The Court being fullyhadvised and having examined the

court filed finds that the Defendant, Jerry A. Littlejohn aka

Jerry Alan Littlejohn, will hereinafter be referred to as ("Jerry



A. Littlejohn") and the Defendant, Janice M. Littlejohn aka
Janice Marie Littlejohn, will hereinafter be referred to as
("Janice M. Littlejohn"). The Defendants, Jerry A. Littlejohn
and Janice M. Littlejohn, are husband and wife.

The Court being fully advised and having examined the
court file finds that the Defendants, Jerry A. Littlejohn and
Janice M. Littlejohn, were served with copy of Summons and
Complaint on July 12, 1994; and that the Defendant, State of
Oklahoma ex rel Oklahoma Tax Coﬁmission, acknowledged receipt of
Summons and Complaint via Certified Mail on June 10, 1994;

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their Answer on July 26, 1954; that the
Defendant, State of Oklahoma ex rel Oklahoma Tax Commission ,
filed its Answer on July 5, 1994; and that the Defendants, Jerry
A. Littlejohn and Janice M. Littlejohn, have failed to answer and
their default has therefore been entered by the Clerk of this
Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Five (5), Block Nine (9), SUBURBAN ACRES

THIRD ADDITION to the City of Tulsa, Tulsa

County, State of Oklahoma, according to the
recorded Plat thereot.



The Court further finds that on August 31, 1987, the
Defendants, Jerry A. Littlejohn and Janice M. Littlejohn,
executed and delivered to Mercury Mortgage Co., Inc., their
mortgage note in the amount of $25,300.00, payable in monthly
installments, with interest thereon at the rate of ten percent
{10%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, Jerry A
Littlejohn and Janice M. Littlejohn, executed and delivered to
Mercury Mortgage Co., Inc., a mortgage dated August 31, 1987,
covering the above-described property. Said mortgage was
recorded on September 2, 1987, in Book 5049, Page 1557, in the
records of Tulsa County, Oklahoma.

The Court further finds that on September 7, 1988,
MERCURY MORTGAGE CC., INC. assigned the above-described mortgage
note and mortgage to the Secretary of Housing and Urban
Development of Washington, D.C., his successors and assigns..
This Assignment of Mortgage was recorded on September 8, 1988, in
Book 5126, Page 2229, in the records of Tulsa County, Oklahoma.

The Court further finds that on October 1, 1988, the
Defendants, Jerry A. Littlejohn and Janice M. Littlejohn, entered
into an agreement with the Plaintiff lowering the amount of the
monthly installments due under the note in exchange for the
Plaintiff's forbearance of ite right to foreclose. A superseding
agreement was reached between these same parties on January 1,

19290 and June 1, 1990.



The Court further finds that the Defendants, Jerry A.
Littlejohn and Janice M. Littlejohn, filed their petition for
Chapter 7 relief in the United States Bankruptcy Court for the
Northern District of Oklahoma, case number 89B-4121, on December
28, 1989; this bankruptcy wasg discharged on April 26, 1990 and
closed on June 6, 1990.

The Court further finds that the Defendants, Jerry A.
Littlejohn and Janice M. Littléjohn, made default under the terms
of the aforesaid note and mortgage, as well as the terms and
conditions of the forbearance agreements, by reason of their
failure to make the monthly installments due therecn, which
default has continued, and that by reason thereof the Defendants,
Jerry A. Littlejohn and Janice M. Littlejohn, are indebted to the
Plaintiff in the principal sum of $40,072.81, plus interest at
the rate of 10 percent per annum from May 18, 1994 until
judgment, plus interest thereafter at the legal rate until fully
paid, and the costs of this action.

The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount of $8.00 which became a lien on the
property as of June 25, 1993; and a claim against the subject
property in the amount of $8.00 for the tax year 1993. Said lien
and claim are inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendant, State of

Oklahoma ex rel Oklahoma Tax Commission, has a lien against the
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property which is the subject matter of this action by virtue of
a tax warrant, number ITIS000257900, in the amcunt of $547.93,
plus interest, penalties, and costs, filed on April 3, 1990; and
tax warrant number ITI9101137000, in the amount of $342.54, plus
interest, penalties, and costs; which was filed on Ncocvember 14,
1991. Said liens are inferior to the interest of the Plaintiff,
United States of America.

The Court further finde that the Defendant, Board of
County Commissioners, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property

The Court further finds that the Defendants, Jerry A.
Littlejohn and Janice M. Littlejohn, are in default, and have no
right, title or interest in the subject real property.

The Court further finds that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption (including in all
instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to
the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States ©of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment in rem against the Defendants, Jerry A. Littlejohn and
Janice M. Littlejohn, in the principal sum of $40,072.81, plus
interest at the rate of 10 percent per annum from May 18, 1994
until judgment, plus interest thereafter at the current legal
rate of ,éﬁi percent per annum until paid, plus the costs of

this action, plus any additional sums advanced or to be advanced
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or expended during this foreclosure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation of
the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amount of $16.00 for personal property
taxes for the years 1992 and 1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma ex rel Oklahoma Tax Commigsion, have
and recover judgment in rem in the amount of $890.47, plus the
costs of this action, for state taxes.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Jerry A. Littlejohn, Janice M. Littlejohn, and the
Board of County Commissionersa, Tulsa County, Oklahoma, have no
right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Jerry A. Littlejohn and Janice M.
Littlejohn, to satigfy the in rem judgment of the Plaintiff
herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to
advertise and sell according to Plaintiff's election with or
without appraisement the real property involved herein and apply
the proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the



Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of the Defendant, State of

Oklahoma ex rel Oklahoma Tax Commission,

in the amount of $89%0.47, plus accrued and

accruing interest, for state taxes.

Fourth:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoma, in the amount of

$16.00, personal property taxes which are

currently due and owing.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of
redemption (including in all instances any right to posgsession
based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the

Complaint, be and they are forever barred and foreclosed of any
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right, title, interest or claim in or to the subject real

property or any part thereof.

APPROVED:

STEPHEN C. LEWIS
United States Attorney

A_/ {‘J/M

NEAL B. KIRKPATRICK /
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

F—DENNE—ERMEER,
Assistant District Attorney

406 Tulsa County Courthcuse
Tulsa, Cklahoma 74103

(918) 596-4841

Attorney for Defendants,

County Treasgsurer and

Board of County Commissioners,
Tulsa County, Oklahoma

Y Vi

KIM D. ASHLEY, OBA #14175

Assistant General Counsel

P.O. Box 53248

Oklahoma City, OK 73152-3248

(405) 521-3141

Attorney for Defendant,
State of COklahoma ex rel
Oklahoma Tax Commission

Judgment of Foreclosure
Civil Action No. 94-C 593B

NBK:1lg

o/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE



JCD/j0/8/1/94
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CONTINENTAL INSURANCE
COMPANY, a New Hampshire
Corporation, -
Plaintiff, FIL ED
vs. Case No.: 93-C 956B
CALVIN SIMMONS, d/b/a
ROTH CAL ENTERPRISES and
JEANNE IDLEMAN, as parent
and next friend of BRETT
IDLEMAN, a minor,

flirhard M, Livrene
pe - . .S, DIST MLJOSU%?H

-

e N Vo Vg it Vsl Vot o Vol Vot Yottt s Y
[
L
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Defendants.

DISMISSAL WITH PRBJQQ; B ﬁ: BTIPULATION, BY ALL PARTIES,
NTER=-CLATIMS AND CROS88B-CLAIMS

Come now all attorneys of record, representing all
parties herein, and pursuant to Rule 41 of the Federal Rules of
Civil Procedure, and by stipulation, agree to the dismissal with
prejudice of all pending claims, counter-claims or cross-claims,
existing in the above-styled and numbered lawsuit, as all issues of
law and fact have been fully compromised and settled between
continental Insurance Company and Calvin Simmons d/b/a Roth Cal
Enterprises. It is specifically understood that any claims
involving any of the above-named parties, currently pending in a
separate legal action within the court system for the State of
Oklahoma, Case No. C-92-460, is not affected by this Dismissal by
Stipulation. This Dismissal is subject to the terms of a settle-
ment agreement entered into between Continental Insurance Company

ins, d/b/a Roth Ceixz?gzéggzzesda

JOHN M.\ 0O'CONNOR
15 W. 6tk St., Ste. 2900
Tulsa, OK \ 74119

JAMES! C. DANIEL
24%1 E. 51st St., Ste. 401
lsa, OK 74105

Attorney for Plaintiff for Defendant Calvin
Continental Insurance Company Simmons d/b/a Roth Cal Enterprises

TIMOTHY S. GILPIN
16 E. 16th St., Ste. 302

Tulsa, OK 74119

Attorney for Jeanne Idleman as
next friend of Brett Idleman, a minor



FILED

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA oo
SEP 31 1994

Richard M. Lawrenca, Clerk

MARIE A. BRADLEY,
U.S. DISTRICT COURT

Plaintiff,

vs. Case No. 92-C-254-B //

BLOUNT, INC., et al,

ENTERID O DLCKE

DATE 62(:557j5%2f

JUDGMENT DISMISSING ACTION
BY REASON OF SETTLEMENT

Nt Vst Nt Nast® Vgl Vst Vs Vi

Defendants.

The Court has been advised by counsel that this action has been
settled, or is in the process of being settled. Therefore, it is
not necessary that the action remain upon the calendar of the
Court.

IT IS ORDERED that the action is dismissed without prejudice.
The Court retains complete jurisdiction to vacate this Order and to
reopen the action upon cause shown that settlement has not been
completed and further litigation is necessary.

IT IS FURTHER ORDERED that the Clerk forthwith serve copies of
this Judgment by United States mail upon the attorneys for the
parties appearing in this action.

IT IS 80 ORDERED this 30th day of September, 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR 'EE I L E D
NORTHERN DISTRICT OF OKLAHCMA

SEP 31U 1994
ANITA BRYANT SHOW, L.L.C., ) Richard M. Lawrance, Clerk
} U.S. DISTRICT GOURT
Plaintiff, )
)
vSs. ) Case No. 93-C-1040-B
)
M&P PROPERTIES, INC., et al ) BRTIRED ox pocvaT
) AL )
Defendants. ) bATS é?\/%@ 6[
JUDGMENT DISMISSING ACTION
BY R SETTLEMENT

The Court has been advised by counsel that this action has been
settled, or is in the process of being settled. Therefore, it is
not necessary that the action remain upon the calendar of the
Court.

IT IS ORDERED that the action is dismissed without prejudice.
The Court retains complete jurisdiction to vacate this Order and to
reopen the action upon cause shown that settlement has not been
completed and further litigation is necessary.

IT IS8 FURTHER ORDERED that the Clerk forthwith serve copies of
this Judgment by United States mail upon the attorneys for the
parties appearing in this action.

IT I8 80 ORDERED this 30th day of September, 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT FOR THE L, q - 3079/
NORTHERN DISTRICT OF OKLAHOMA SR AV A

UNITED STATES OF AMERICA,
Plaintiff,

va.

)
}
)
}
)
)
FRED I.. WATSON aka FRED WATSON; )
KAREN A, WATSON aka KAREN WATSON;)
STATE OF OKLAHOMA ex rel OKLAHOMA)
TAX COMMISSION; FOUNDERS OF )
DOCTORS' HOSPITAIL, INC., }
successor by name change to . )
DOCTORS' MEDICAL CENTER, INC.; )
COUNTY TREASURER, Tulsa County, )
Cklahoma; )
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahoma, )

)

)

Defendants. CIVIL ACTION NO. 94-C 6504B

JUDGMENT QOF FORECLOSURE

This matter comes on for consideration thisi‘j(j” day

of Bzgé%ﬂfz‘ , 1994, The Plaintiff appears by Stephen C.
Lewis, United States Attorney for the Northern District of
Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, County'Treasurer, Tulsa County,
Oklahoma, and Board of County CSMmissioners, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahomé; the Defendant, State of
Oklahoma ex rel Oklahoma Tax Commission, appears by Kim D.
Ashley, Assistant General Couneél; the Defendant, Founders of
Doctors' Hospital Inc. successor by name change to Doctors!
Medical Center, Inc., appear by:its attorney Daniel M. Webb; and
the Defendants, Fred L. Watson aka Fred Watson and Karen A.

Watson aka Karen Watson, appear not, but make default.



The Court being fully advised and having examined the
court file finds that the Defendant, Fred L. Watson aka Fred
Watson, will hereinafter be referred to as ("Fred L. Watson") ;
and the Defendant, Karen A. Watson aka Karen Watson, will
hereinafter be referred to as ("Karen A. Watson"); and the
Defendants, Fred L. Watson and Karen A. Watson, are husband and
wife.

The Court being fully advised and having examined the
court file finds that the Defendants, Fred L. Watson and KRaren A.
Watson, waived service of Sumens onn June 23, 1994, which was
filed on June 24, 1994; that the Defendant, State of Oklahoma ex
rel Oklahoma Tax Commission, acknowledged receipt of Summons and
Complaint via certified mail on June 15, 1%%4; and that the
Defendant, Founders of Doctors' Hospital Inc¢. successgor by name
change to Doctors' Medical Center, acknowledged receipt of
Summons and Complaint via certified mail on July 1, 1994.

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahcma, filed their Answer on July 26, 1994; that the
Defendant, State of Oklahoma ex rel Oklahoma Tax Commission,
filed its Answer on July 8, 1994; the Defendant, Founders of
Doctors' Hospital Inc. successor by name change to Doctors!
Medical Center, Inc., filed its answer on July 6, 1994; and that
the Defendants, Fred L. Watson and Karen A. Watson, have failed
to answer and their default has therefore been entered by the

Clerk of this Court.




The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa Counﬁy, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Twenty-One (21), Block Two (2), VONNIE JO

ACRES ADDITION, in Tulsa County, State of

Oklahoma, according to the Recorded Plat

thereof.

The Court further finds that on September 15, 1982, Bob
G. Alberding, executed and delivered to FIRST SECURITY MORTGAGE
COMPANY his mortgage note in the amount of $40,500.00, payable in
monthly installments, with interest thereon at the rate of
fourteen percent (14%) per annum.

The Court further finds that as security for the
payment of the above-described note, Bob G. Alberding, a single
person, executed and delivered to FIRST SECURITY MORTGAGE COMPANY
a mortgage dated September 15, 1982, covering the above-described
property. Said mortgage was recorded on September 20, 1982, in
Book 4638, Page 2317, in the records of Tulsa County, Cklahoma.

The Court further finds that on October 31, 1985, FIRST
SECURITY MORTGAGE COMPANY asgigned the above-described mortgage
note and mortgage to CFS MORTGAGE CORPORATION. This Assignment
of Mortgage was recorded on January 22, 1986, in Book 4520, Page
26, in the records of Tulsa County, Oklahoma.

The Court further finds that on March 15, 1991,
Commercial Federal Mortgage Corporation f/k/a CFS Mortgage

Corporation assigned the above-described mortgage note and



mortgage to the Secretary of Housing and Urban Development, his
successors and assigns. This Assignment of Mortgage was recorded
on March 26, 1991, in Book 5311, Page 65, in the records of Tulsa
County, Oklahoma.

The Court further finds that the Defendants, Fred L.
Watson and Karen A. Watson, currently hold record title to the
property via mesne conveyances and are the current assumptors of
the subject indebtedness.

The Court further fiﬁds that on July 1, 15%°0, the
Defendants, Fred L. Watson and Karen A. Watson, entered into an
agreement with the Plaintiff lowering the amount of the monthly
installments due under the note in exchange for the Plaintiff's
forbearance of its right to foreclose. 2 superseding agreement
was reached between these same parties on July 1, 1991.

The Court further finds that the Defendants, Fred L.
Watson and Karen A. Watson, made default under the terms of the
aforesaid note and mortgage, as well as the terms and conditions
of the forbearance agreements, by reason of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason thereof the Defendants, Fred L.
Watson and Karen A. Watson, are indebted to the Plaintiff in the
principal sum of $73,935.59, representing an Unpaid Principal of
$44,103.86, Accrued Interest of $27,895.28, and Penalties of
$1,936.45, plus interest at the rate of 14 percent per annum from
May 19, 1994 until judgment, plus interest thereafter at the

legal rate until fully paid, and the costs of this action.



The Court further finds that the Defendant, State of
Oklahoma ex rel Oklahoma Tax Commission, has a lien on the
subject real property by virtue of tax warrant number
ITI9202281400, in the amount of $247.18 plus interest, penalties,
and costs, dated November 18, 1992 and filed on Novemper 24, 1992
in the records of Tulsa County, Oklahoma; and by tax warrant
number ITI%202281500, in the amount of $1,205.14, plus interest,
penalties, and costs, dated November 18, 1992, and filed on
November 24, 1992 in the records of Tulsa County, Oklahoma. Said
liens are inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendant, Founders of
Doctors' Hospital, Inc., successor by name change to Doctors'
Medical Center, Inc., has a lien against the subject real
property by virtue of a judgement in Case No. C8-9C-1555, against
the Defendant, Fred L. Watson, in the amount of $1,910.40, plus
court costs, attorney's fees and interest, dated June 6, 1990,
and recorded on June 8, 1990, in Book 5257, Page 2789% in the
records of Tulsa County, Oklahoma

The Court further finds that the Defendants, County
Treasurer and Board of County Commissioners, Tulsa County,
Oklahoma, claim no right, title or interest in the subject real
property

The Court further finds that the Defendants, Fred L.
Watson and Karen A. Watson, are in default, and have no right,

title or interest in the subject real property.



The Court further finds that pursuant to 12 U.S.C.

1710 (1)} there shall be no right of redemption (including in all
instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to
the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment in rem against the Defendants, Fred L. Watson and Karen
A. Watson, in the principal sum of $73,935.59, plus interest at
the rate of 14 percent per annum from May 19, 1994 until
judgment, plus interest thereafter at the current legal rate of
Ejlﬁq percent per annum until paid, plus the costs of this
action, plus any additional sums advanced or to be advanced or
expended during this foreclosure action by Plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the
subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, Founders of Doctors' Hospital, Inc. successors by name
change to Doctors; Medical Center, Inc., have and recover
judgment in the amount of $1,910.40, plus court costs, attorney's
fees and interest, for a judgment filed on June 8, 1990, in the

records of Tulsa County, Oklahoma.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma ex rel Oklahoma Tax Commission, have
and recover judgment in rem in the amount of $1,452.32, plus the

costs of this action.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Fred L. Watson, Karen A. Watson, County Treasurer and
Board of County Commissioners, Tulsa County, Oklahoma, have no
right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Fred L. Watson and Karen A.
Watson, to satisfy the in rem judgment of the Plaintiff herein,
an Order of Sale shall be issued to the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise
and sell according to Plaintiff's election with or without
appralsement the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing inﬁurred by the

Plaintiff, including the costs cof sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of the Defendant, Founders of Doctors'

Hospital, Inc. successor by name change to

Founders of Doctors' Medical Center, Inc., in

the amount of $1,910.40, plus court costs,

attorney's fees, and interest, for a judgment.



Fourth:

In payment of the Defendant, State of Oklahoma

ex rel Oklahoma Tax Commissgion, in the amount

of $1,452.32, plus accrued and accruing interest,

for state taxes which are currently due and owing.

The surplus from said sale, if any, shalil be depcosited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S8.C. 1710(1) there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

g THOMAS R. Biiet T

property or any part thereof.

UNITED STATES DISTRICT JUDGE
APPROVED:

STEPHEN C. LEWIS
United States Attorney
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NEAL B. KIRKPATRICK’/

Assistant United States Attorney
3900 U.S. Courthouse
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DANIEL M. WEBB, OBA #11003
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Attorney for Defendant,
Founders of Doctors' Hospital,
Inc., successor by name change
to, Docctors' Medical Center, Inc.
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IN THE UNITED STATES DISTRICT COURT FOR TH,E‘

ILED

SEP 3 0 1994

Riohard M. Lawrence
S. DISTR GOURT
HO!IHERN DISIRI(T OF OKLAKOMA

NORTHERN DISTRICT OF OKLAHOMA

CEASAR SAM, JR., d/b/a
ARROW WRECKING CO.,

Plaintiff,
vs. Case No. 93-C-857~BU ,//

CONTINENTAL INSURANCE COMPANY,

a New York Corporation,
? ENTERED ON DOCKET

Vvuv\-’vuvuvv

Defendant. ‘\994
DATE SEP 30
ADMINTSTRATIVE CLOSING ORDER

As the parties have reached a settlement and compromise of
this matter, it is ordered that the Clerk administratively
terminate this action in his records without prejudice to the
rights of the parties to reopen the proceeding for good cause
shown, for the entry of any stipulation or order, or for any other
purpose required to obtain a final determination of the litigation.

If the parties have not reopened this case within _30 days of
this date for the purpose of dismissal pursuant to the settlement
and compromise, the plaintiff's action shall be deemed to be
dismissed with prejudice.

Entered this _Z ©_ day of September, 1994.

HﬁﬁHAEL BURRAGE 44
UNITED STATES DISTRICT E



IN THE UNITED STATES DISTRICT COURT FOR THE F I L E D
NORTHERN DISTRICT OF OKLAHOMA fi”)

SEP 29 1994

VIRGIL J. NIEMEYER,

Plaintiff,

Case No. 94-C-373-BU
50 DR NN N I PR o

oo SEP 30 153

V.

KUHLMAN ELECTRIC CORPORATION,
a Delaware corporation,

T N it N Yt Nt Wi st Nopil gt

Defendant.

ORDER DISMI N ITH PREJUDICE

The Court, having reviewed the parties Joint Stipulation of
Dismissal With Prejudice, hereby enters the following order in the
above-styled case.

IT IS HEREBY QRDERED, ADJUDGED AND DECREED that the above-
styled case is Dismissed With Prejudice, pursuant to the parties
Joint Stipulation of Dismissal With Prejudice which has been filed
as a matter of record in this case.

DATED this gl 9 day of September, 1994.

<
UNITED STATES DISTRICT JUDGE

TJB-1056

b



IN THE UNITED STATES DISTRICT COURT FOR THE F I L E
NORTHERN DISTRICT OF OKLAHOMA D

LINDSEY K. SPRINGER, et al., ) SEP 29 1904 ||/ 0.
) Rlchf W L
Plaintiffs, ) m,_‘_ MFG”COUC i
) g G:’JlHGMA
vs, ) Case No. 94-C-350-By /
)
COLLECTOR OF INTERNAL REVENUE )]
et al., JOHN DOES 1-10, ) EN”S'E‘ <ol QWH_,
) P
Defendants. ) DATE 3 1994

ORDER

This matter comes before the Court upon the Motion to Withdraw
as Plaintiff filed by Plaintifg, Gladys Thelma Eidson, on September
12, 1994. Upon due consideration, the Court finds that the motion
should be and is hereby GRANTED. The complaint of Plaintiff,
Gladys Thelma Eidson, against Defendants is hereby DISMISSED.

ENTERED this _J39 day of §

WITED STATES DISTRICT%'UDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

TERT M. BAIR,
Plaintiff,
vs.
SAMSON PRODUCTIONS SERVICES, INC.,

Defendant.

Nt Wt Nt Ve Nast st Nl St gt

Case No.

BN icies ~ o

oare SER_3 0 1933

The above captioned case is dismissed without prejudice

for failure of Plaintiff's Counsel to appear at the Status

Conference on Thursday, September 29,

at 9:30 a.m.

IT IS SO ORDERED THIS 525:2_ DAY OF SEPTEMBER, 1994.

/7.

Rrns
TES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FREEDOM RANCH, INC., d/b/a
FREEDCM HOUSE, an Oklahoma

;
non-profit corporation, ) DOCKET
) ENTERED OF
Plaintiff, ) o o 1904
) fre Skt 23—
vs. ) No. 93-C-96-K
)
THE CITY OF TULSA, OKLAHOMA, )
an Oklahoma municipal )
corporation; THE BOARD OF )
ADJUSTMENT OF THE CITY OF )
TULSA; BRENDA MILLER, ) F I L E’ D
Director of the Department ) . \J)
of City Development; and ) SEP 254\
SUSAN SAVAGE, Mayor of the )
City of Tulsa, ) R e oy
) NORTHERH DISTRICT OF OXLAHOMA
Defendants. )
JUDGMENT

This matter came before the Court for consideration of the
defendants' motion for summary judgment. The issues having been
duly considered and a decision having been rendered in accordance
with the Order filed contemporaneously herewith,

IT IS THEREFCRE ORDERED,-h@JUDGED AND DECREED that judgment is

hereby entered for the defendants and against the plaintiff.

ORDERED this&féVZ day of September, 1994.

5 o
UNITED smu@g DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FREEDOM RANCH, INC., d/b/a
FREEDOM HOUSE, an Oklahoma
non-profit corporation,

Plaintiff,

-

vs. No. 93-C-96-K
THE CITY OF TULSA, OKLAHOMA,
an Oklahoma municipal
corporation; THE BOARD OF
ADJUSTMENT OF THE CITY OF

g
TULSA; BRENDA MILLER, DATE_SE

ENTERED ON DOCKET
10 199 ¢

Director of the Department
of City Development; and
SUSAN SAVAGE, Mayor of the
City of Tulsa,

FILF®D

SEP 201
R;jhaq:cigﬂ. Lav.i. CO'ark
S DISTR.S Gu
QRBR.DER o piornc o oxmﬁm

LA AR LWL N L L L L L WL L AL L WEL WE R WL L N

Defendants.

The Court has before it for consideration Defendants' Motion
to Dismiss, or in the alternative, Motion for Summary Judgment.
Because in connection with this motion the Court has reviewed
matters outside the pleadings, as well as the briefs and record
filed in the present case, tha_motion shall be treated as one for
summary Jjudgment.

- FACTS

Plaintiff Freedom Ranch, Inc., doing business as Freedom
House, operates a pre-release center facility under contract with
the Oklahoma Department of Corrections to house convicts prior to
expiration of their sentences., The facility, located in an area
zoned Central Business Distriect of downtown Tulsa, is currently
zoned Use Unit 5, "transitional living center." However, in 1991

after inspection by a City Code Enforcement Officer, Defendant City



of Tulsa notified plaintiff that it must apply for a special
exception to operate as a Ua¢3ﬂnit 2 "convict pre-release center."
The City of Tulsa's zoning cd&@ permits the operation of a Use Unit
2 "convict pre-release cenﬁﬁx" only if a special exception is
granted by the Board of Adjustment. Plaintiff applied to the Board
of Adjustment for the sg@cial exception but was denied.
Subsequently plaintiff appealed to the District cCourt of Tulsa
County, which also denied ﬁlaintiff's application for special
exception. Plaintiff appealmﬂito the Court of Appeals of the State
of Oklahoma, and on February 1, 1994, it affirmed the Trial Court's
judgment, affirming the deni@ifof plaintiff's request for special
zoning exception by the Boardlaf Adjustment of the City of Tulsa.

See Application of F

Ranch, Inc., 878 P.2d 380

(Okla.Ct.App.1994). Then on July 13, 1994, the Supreme Court of
the State of Oklahoma denied certiorari to review the appellate
court decision, and notification of same has been filed in the
present case.

In the case before this Court, Plaintiff has requested the
Court to enter judgment declaring that the Tulsa Zoning Code and
Defendants' enforcement of same violated its constitutional and due
process rights under the Uniﬁﬁd Sates Constitution, to issue a
permanent injunction prohibitiﬁq defendants from interfering with
its use of the subject prope#ﬁy, and to award it costs including

attorney fees.



ALYSIS

Summary judgment is authorized pursuant to Fed.R.Civ.P. 56 (c)
if the movant establishes that “there is no genuine issue as to any

material fact and that the moving party is entitled to a judgment

as a matter of law." Celotex Corp. v. Catrett, 477 U.S. 317, 106

§.Ct. 2548, 91 L.Ed.2d 265, 274 (1986); Anderson v. Liberty Lobby,
inc., 477 U.S. 242, 106 S.Ct. 2505, 91 L.E4.24 202 {1986) ; Windon

Third Oil and Gas v. Federal peposit Insurance Corporation, 805

F.2d 342 (10th Cir. 1986). 1In Celotex, 477 U.S. at 317 (1986), it

is stated:

The plain language of Rule 56 (c) mandates the

entry of summary judgment, after adequate time

for discovery and upon motion, against a party

who fails to make a showing sufficient to

establish the existence of an element

essential to that party's case, and on which

that party will bear the burden of proof at

trial.
To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
"must do more than simply show that there is some metaphysical
doubt as to the material facts." Matsushita v. Zenith, 475 U.S.
574, 585 (1986).

Plaintiff argues that the City of Tulsa's zoning ordinance is
unconstitutional and denies it equal protection guaranteed under
42 U.S.C. §§ 1983 and 1988. Although Plaintiff has operated the
present facility since 1987 as a Use Unit 5 classification,
"transitional 1living center,” and has continually received
assurances from Defendant that the use of the subject property was

properly classified, it argues that Defendants in denying its

3



application for special exception were motivated solely by
unlawful, unreasonable and aghitrary bias against the ex-offender
status of the residents of Fr&édpm House. Plaintiff further argues
there is no rational basis for distinguishing between its use of
the subject property and simiiar uses within the City of Tulsa.
However, the City of Tulsa ceontends that it does not violate the
Equal Protection Clause just-ﬁhcause the classifications contained
in its ordinances are not perfact. The zoning ordinance was not
written to apply only to Frqgﬁom House as a convict pre-release
facility. Rather the zoning §rdinance was written to have broad
application to any "half—way“fhause or "pre-release" center which
houses prisoners of all types, but distinguished, not arbitrarily
or irrationally, by submissiﬂn of a specific application for
special exception permit. Zening ordinances which do not involve
suspect classifications or ﬂmpinge on fundamental rights are
examined under the rational basis test and upheld if they are
rationally related to legitimate governmental purpose. Bannum,

Inc. v. City of St. Charles, Mo., 2 F.3d 267 (8th Cir. 1993).

Further, the City does not violate the Equal Protection Clause just
because the classifications c¢ontained in its ordinances are not
perfect...it is not arbitrary;ﬁ# irrational for the City to create
this broad category. (Citatiéh omitted.) Id., at 273.

This Court agrees with the analysis articulated by the

Oklahoma Court of Appeals. Purther, under principles of issue and

claim preclusion, the Court de Plaintiff's claims resolved by

Emporia, Kansas

the decision. See Carter v, , 815 F.24 617,




619 (10th Cir.1987) (preclusion rules apply state court judgments to
actions brought in federal court under §1983).

In conclusion, the Court -:E.#.nds that summary judgment should be
granted in favor of the Defendants and against the Plaintiff on its
§1983 and §1988 claims. |

ORDERED this @"2 day'_ﬁf September, 1994,

. ERN
UNITED SQI:TES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

PATRICK THRASHER,
Plaintiff,
No. 90-~C-871-E

vs.

B&B CHEMICAL, INC. a Florida
Corporation,

FILED

SEP 30 1994

Richard M Lawronca Clerk

u.s RICT
HORTHERII DISIRICT OF g‘%ﬂﬂ“

Defendant and
Third-Party Plaintiff,

vs.
FLORIDA DRUM COMPANY,
Third-Party Defendaht,
and
TRAVELERS INSURANCE COMPANY, INC.,
Intervenor,
and

AMERICAN AIRLINES, INC.,

St Nt S Nt Nt Nt et Nl gt Nl Nt Nl Nl N Wl Wkl Vol Nt Vet Nt Vel Nmgatt Wt Nt Vel WonaatF st Wt Wt

Intervenor.
D | VERDICT

This matter came on for trial before the Court and a jury,
Honorable James ©. Ellison, District Judge, presiding. The
'plaintiff, Patrick Thrasher, was present in person, and by his
attorney, Joe L. White. The defendant and third-party plaintiff,
B&B Chemical, Inc. was preseaﬁéﬁy its representative, and by its
attorney, Randall A. Breshearﬁ;? The third-party defendant Florida
Drum Company was present bf :its representative, and by its

attorney, Robert L. Huckaby. Intervenors, Travelers Insurance

ENTERED ON DOCKET

DATE_?? 20 ) 7{/ |




Company, Inc. and American Airlines, Inc., having notice of the trial, but having announced at Pre-
Trial that they would be bound with prejudice by a judgment for B & B Chemical, Inc. and against
Patrick Thrasher, as to all causes of actions against all other parties, did not appear. All parties
aﬁnounced ready for trial. The jury was selected, impaneled, and properly swom and instructed. The
plaintiff called witnesses, presented testimony and evidence and rested. The defendant and third-party
plaintiff called witnesses, presented testimony and evidence and rested. The third-party defendant
called witnesses, presented testimony and evidence and rested. The defendant and third-party plaintiff
demurred to plaintiff's evidence which was overruled. The third-party defendant demurred to the
defendant and third-party plaintiff's evidence which was overruled.  The court prepared jury
instructions, and the jury was then instructed on the law. The plaintiff, defendant and third-party
plaintiff, and third-party defendant gave closing arguments, after which the jury retired to deliberate
and on August 24, 1994, returned the following verdict which was accepted by the court:

We, the jury, impaneled and sworn in the above entitled cause, do,

upon our oaths, find the issues in favor of the defendant, B & B

Chemical Company.

Sally J. Wales, Foreperson August 24, 1994

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is hereby
entered in favor of the defendant and third-party plaintiff, B & B Chemical, Inc., and third-party
defendant, Florida Drum Company, and against the plaintiff, Patrick Thrasher, and against intervenors
Travelers Insurance Company, Inc. and American Airlines, Inc. Costs to the prevailing party are to be

determined and set upon proper filing of a Motion to Tax Costs.



S/ JAMES O, ELLISON

Judge of the District Court

APPROVED AS TO FORM:

7 Pl

JEL White
Attorney for Plaintiff

Jord bl Frrdonvs

[
Randall A. Breshears
Attorney for Defendant and Third-Party Plaintiff

Q\ Pl

Robert L. Huckaby
Attorney for Third-Party Defendant

-

Steve Buntil
Jennifer Mustain
Attorneys for Intervenor, Travelers Insurance Company, Inc.

v,
R. Tom Hillis
Attorney for Intervenor, American Airlines, Inc.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

EMTTTT T T LIHET

oo SEP 2 :_1994
case No. 93-C-266-B ///
DONNA SHALALA, SECRETARY OF
HEALTH AND HUMAN SERVICES,

Defendant. S £p E
taryy, 29 1994
0 E R uséé2$3“GMn
TCoy Clag
Rr

Before the Court for consideration is Plaintiff Ellen L.

ELLEN L. MOORE,
Plaintiff,

vs.

Moore's appeal (Docket #1), pursuant to 42 U.S.C. § 405(g), of the
Administrative Law Judge's (M™ALJ's") denial of Social Security
benefits. Plaintiff applied for Title II disability insurance
benefits on April 19, 1991. The ALJ denied her request on January
21, 1992. On March 3, 1993, the Appeals Council denied Plaintiff's
request for review. Plaintiff now seeks judicial review of the
Secretary's action.

The Social Security Act entitles every individual who "is
under a disability" to a disability insurance benefit. 42 U.S.C.A.
§ 423(a) (1) (D) (1983). "Disability" is defined as the "inability
to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment." Id. § 423
(d) (1) (A). An individual

shall be determined to be under a disability
only if his physical or mental impairment or
impairments are of such severity that he is
not only unable to deo his previous work but

cannot, considering his age, education, and
work experience, engage in any other kind of



substantial gainful work which exists in the
national economy, regardless of whether such
work exists in the immediate area in which he
lives, or whether a specific job vacancy
exists for him, or whether he would be hired
if he applied for work.

Id. § 423(d) (2) (A).

Under the Social Security Act, claimants bear the burden of
proving a disability, as defined by the Act, which prevents them
from engaging in their prior work activity. Reyes v. Bowen, 845
F.2d 242, 243 (10th Ccir. 1988); 42 U.S.C. § 423(d)(5) (1983).
Once the claimant has established such a disability, the burden
shifts to the Secretary to show that the claimant retains the
ability to do other work activity and that the jobs the claimant
could perform exist in the national economy. Reyes, 845 F.2d at
243; Willjams v. Bowen, 844 F.2d 748, 751 (10th Cir. 1988) ;
Harris v. Secretarvy of Health and Human Services, 821 F.2d 541,
544-45 (10th cir. 1987).

The Secretary meets this burden if the decision is supported

by substantial evidence. Campbell v. Bowen, 822 F.2d 1518, 1521

(10th Cir. 1987); Brown v. Bowen, 801 F.2d 361, 362 (10th Cir.

1986) . "“Substantial evidence" requires "more than a scintilla, but
less than a preponderance," and is satisfied by such relevant
evidence "that a reasonable mind might accept to support the

conclusion." Campbell, 822 F.2d at 1521; Brown, 801 F.2d at 362.

The determination of whether substantial evidence supports the
Secretary's decision, however, .
is not merely a guantitative exercise.
Evidence is not wsubstantial if it is
overwhelmed by other evidence--particularly

2



certain types of evidence (e.g., that offered
by treating physicians)--or if it really
constitutes not evidence but mere conclusion.

Fulton v. Heckler, 760 F.2d 1052, 1055 (10th cir. 1985), quoting

Knipe v. Heckler, 755 F.2d 141, 145 (10th Cir. 1985). Thus, if the
claimant establishes a disability, the Secretary's denial of
disability benefits, based on the claimant's ability to do other
work activity for which jobs exist in the national economy, must be
supported by substantial evidence.

The Secretary has established a five~step process for
evaluating a disability claim. See Bowen v. Yuckert, 482 U.S. 137,
107 S.Ct. 2287, 96 L.Ed.2d 119 (1987). The five steps, as set
forth in Reyes, 845 F.2d at 243, proceed as follows:

(1) A person who is working is not disabled.
20 C.F.R. § 416.920(b).

(2) A person who does not have an impairment or
combination of impajrments severe enough to
limit his ability to do basic work activities
is not disabled. 20 C.F.R. § 416.920(c).

(3) A person whose impairment meets or equals one
of the impairments listed in the "Listing of
Impairments,™ 20 C.F.R. § 404, subpt. P, app.
1, is conclusively presumed to be disabled.
20 C.F.R. § 416.920(d).

(4) A person who is able to perform work he has
done in the past is not disabled. 20 C.F.R.
§ 416.920(e).

(5) A person whose impairment precludes performance
of past work is disabled unless the Secretary
demonstrates that the person can perform other
work available in the national economy.

Factors to be considered are age, education,
past work experience, and residual functional
capacity. 20 C.F.R., § 416.920(f).

1f, at any point in the process, the Secretary finds that a person

-3



is disabled or not disabled, the review ends. Reyes, 845 F.2d at
243; Talbot v. Heckler, 814 F.2d 1456, 1460 (10th cir. 1987); 20
C.F.R. § 416.920. 1In this case, the ALJ entered a decision at the
fourth level of the inquiry, finding that Plaintiff could perform
her past relevant work as a receptionist and office manager.

Plaintiff argues that she cannot perform her past work due to
adverse side effects from medication, and due to pulmonary
sarcoidosis, which results in extreme fatigue. She also argues
that the ALJ did not give the proper weight to the opinion of
Plaintiff's treating physician, who stated that Plaintiff cannot
perform her past work. Dr. Mayfield treated Plaintiff from August
8, 1980, to December 14, 1990. He stated that her condition "was
incapacitating for her usual job of secretarial work due to ease in
fatigue and difficulty standing and moving about" (Tr. 453).
However, it is unclear whether he still considered Plaintiff to be
disabled as of 1988, or whether he only considered Plaintiff
disabled in 1982, when she guit working.! The Court believes that
the ALJ correctly evaluated the record as a whole, including Dr.
Mayfield's findings, to determine that Plaintiff's condition
responded to treatment, and that she was not precluded from
performing her past relevant work.

In fact, Dr. Mayfield indicated that, by October 1984,

Plaintiff's Prednisone dosage was down to a maintenance dosage of

'Because the ALJ applied administrative res Jjudicata to
Plaintiff's previous claims, which were denied, the relevant time
period for this case begins on May 3, 1984. The relevant time ends
on June 30, 1988, which was the last day Plaintiff met the insured
status requirements (Tr. 120).



five milligrams every other day (Tr. 202). He noted in February
and March 1985 that Plaintiff did not have any neurological
problens or respiratory difficulty (Tr. 201). In November 1985, he
noted that Plaintiff had not had a relapse of her sarcoidosis
although she had been off her steroid medication for a few months
(Tr. 200). In October 1986, he noted that both her vital capacity
and diffusion had improved. Her chest x-rays also “Yprobably"
showed improvement (Tr. 198).

According to Dr. Mayfield's records, Plaintiff's pulmonary
function study results were at least 80 percent normal between
December 1984 and May 1988, other than the times she was diagnosed
as having a virus, bronchitis or allergies (Tr. 23). Dr. Redding,
the medical expert, testified that Plaintiff was not precluded from
performing light work activity (Tr. 73, 76, 88).

Dr. Taylor, the consultative examiner, found in March 1984
that Plaintiff had no neurological, motor or sensory deficits, and
there was no evidence of joint swelling, effusion, tenderness,
warmth or erythema (Tr. 354). Dr. Taylor diagnosed Plaintiff as
having arthralgia or arthritis, especially in her knees, which was
fairly well controlled by medication (Tr. 355). He stated that she
was in "no acute distress" (Tr. 354).

Plaintiff had complained of not being able to "think properly"
or to concentrate well. Dr. Goodman, who conducted a psychiatric
examination of Plaintiff in Ocﬁober 1991 stated that Plaintiff is
"a very intelligent and capable individual who has retained enough

psychological capability to prcbubly'do moderately complicated work



activities although she is not functioning on the same level that
she had previously" (Tr. 482).

Plaintiff also arqgues that the ALJ did not adequately weigh
the Vocational Expert's testimony, which concluded that Plaintiff
could not perform her past work. This is a misstatement of the
Vocational Expert's testimony. Plaintiff had testified that she
could only work two hours per day. The Vocational Expert testified
that, if Plaintiff's testimony were true, she would not be able to
perform her past work (Tr. 93). However, the ALJ did not find
Plaintiff's testimony wholly credible. He found her subjective
complaints to be credible only "to the extent that they are
consistent with the herein determined residual functional capacity"
(Tr. 30). Plaintiff's residual functional capacity was found by
the ALJ to allow her to perform sedentary and light level work
activities (Tr. 27, 30). He found that she cannot perform work
involving sustained complex job activities, frequently lifting and
carrying more than 10 pounds, occasionally lifting 20 pounds and
standing and walking for long periods without the abkility to
alternately sit and stand (Tr. 30). Her past relevant work as a
receptionist and office supervisor did not require her to perform
such functions.? Id.

After a thorough review of the medical records and testimony,

the Court does find substantini_avidence in the record to support

-

plaintiff also argues that the ALJ mistakenly relies on the
grids. However, the ALJ entered a decision at the fourth step of
the evaluation sequence, finding that Plaintiff is able to perform
her past relevant work. Therefore, the grids did not come into
play in this case as the ALJ did not reach the fifth step.

6



the ALJ's findings that Plaintiff's impairment does not prevent her
from performing her past relevant work. The findings of the
Secretary as to any fact are conclusive if supported by substantial
evidence. 42 U.S.C. § 405(g). It is not the duty of this Court to
reweigh the evidence or substitute its discretion for that of the

ALJ. Hargis v. Sullivan, 945 F.2d 1482, 1486 (10th Cir. 1991);

Casias v. Secretary of Health & Human Services, 933 F.2d 799, 800

(10th Cir. 1991). The Secretary's decision, therefore, is hereby

AFFIRMED,
.

IT IS SO ORDERED THIS fg é DAY OF SEPTEMBER, 1994.

THOMAS R. BRET
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DORIS OWINGS,
Plaintiff,

vs.

DONNA E. SHALALA,

Secretary of Health and
Human Services,

FILE

St Nt Ml St Wt il Satr? Nt Yott Vat Vot

Case No. 93—C-625—BL/////

r ) 2 9 1994
Defendant. SH* zq \gg[ | | SEP
g -« .= Richard M. Lawrence, Court Clerk
t).S. DISTRICT COURT
ORDER

This matter comes on for consideration of Plaintiff's
Complaint seeking judicial review of the final decision of the
Secretary of Health and Huhan Services (Secretary) denying
Plaintiff's application for disability insurance benefits under the

Social Security Act, as amendﬁd, 42 U.5.C. § 301 etseq.

Doris Owings, (Plaintiff or claimant) filed an application for
social security disability benéfits (hereinafter "benefits") with
the Defendant on September 10, 1990. Plaintiff's application was
denied initially, and again upon reconsideration. After an
administrative hearing held on May 8, 1991, the Administrative Law
Judge (ALJ) issued an unfavorable decision on June 28, 1991. The
Appeals Council remanded the case to the ALJ for a supplemental
hearing which was held on..September 16, 1992. The (new)
Administrative Law Judge (ALJ) issued an unfavorable decision on
December 15, 1992. The Plaintiff's request for review, filed on
February 16, 1993, was denied by the Appeals Council on May 18,

1993.



The Plaintiff filed this action on July 8, 1993, pursuant to
42 U.S.C. §405(g), seeking judicial review of the administrative
decision to deny benefits under §§216(i) and 223 of the Social
Security Act. Judicial review of the Secretary's determination is
limited in scope by 42 U.S.C.-S 405(g). The Court's sole function
is to determine whether the record as a whole contains substantial
evidence to support the Secretary's decision. The Secretary's
findings stand if they are supported by "such relevant evidence as
@ reasonable mind might accept as adequate to support a

conclusion." Richardson v. Perales, 402 U.S. 389, 401 (1971)

(citing Consolidated Edison €o. v. N.L.R.B., 305 U.S. 197, 229

(1938) . In deciding whether the Secretary's findings are supported
by substantial evidence, the Court must consider the record as a
whole. Hephner v. Mathews, 574 F.2d 359 (6th Cir.1978).

Plaintiff primarily complains of arthritis in her hands,
unclear vision in her right eye, pain from sitting, standing or
walking too long at any one time, back and knee pain, allergies,
and impaired hearing in her left ear.

Plaintiff sets forth three grounds for reversing the ALJ's
denial of benefits:

1) The ALJ improperly aﬁaessed the physical demands of
Ms. Owings' former work.

2) Ms. Owings' llmltati@ns preclude such work under
Social Security Ruling 83~12.

3) The ALJ failed to call a vocational expert to
testify about the vocatinnal impact of Ms. Owings'
hearing impairment.

The Social Security Act entitles every individual who "is

2



under a disability" to a disability insurance benefit.

§ 423(a) (1) (D) (1983).

42 U.S5.C.A.

"Disability" is defined as the "inability

to engage in any substantialigainful activity by reason of any

medically determinable physical or mental

§423(d) (1) (A). An individual

“shall be determined to be under a disability
only if his physical or mental impairment or
impairments are of ‘such severity that he is
not only unable to do his previous work but
cannot, considering -his age, education, and
work experience, engage in any other kind of
substantial gainful work which exists in the
national economy, regardless of whether such
work exists in the immediate area in which he
lives, or whether 'a specific job vacancy
exists for him, or whether he would be hired
if he applied for work."

id. § 423(d) (2) (A).

The

evaluating a disability claim.

Secretary has established a five-step process

impairment."

id.

for

See, Bowen v. Yuckert, 482 U.S. 137,

107 §.Ct. 2287, 96 L.Ed.2d 119 (1987); Talbot v. Heckler, 814 F2d

1456 (10th Cir.1987); Tillery v. Schweiker, 713 F.2d 601 (1l0th

Cir.1983); and Reyes v. Bo

, 845 F.2d 242, 243 (10th cir. 1988).

The five steps, as set forth in the authorities above cited,

proceed as follows:

(1)

(2)

(3)

Is the claimant currently working?
A person who is working is not disabled.
20 C.F.R. § 416.920(b).

If claimant is not working, does the claimant
have a severe impairment? A person who does
not have an impalrment or combination of
impairments severe enough to limit his or her
ability to do basiec work activities is not
disabled. 20 C.F.R..§ 416.920(c).

If the claimant has a severe impairment, does

3



it meet or equal an impairment listed in the
"Listing of Impairments,”" 20 C.F.R. § 404,
subpt. P, app. 1. A person whose impairment
meets or equals one of the impairments listed
therein is conclusively presumed to be
disabled. 20 C.F.R. § 416.920(d).

{(4) Does the impairment prevent the claimant from
doing past relevant work? A person who is able
to perform work he or she has done in the past
is not disabled. 20 C.F.R. § 416. 920 (e).

(5) Does claimant's impairment prevent him or her
from doing any other relevant work available
in the national economy? A person whose
1mpa1rment precludes performance of past work
is disabled unless the Secretary demonstrates
that the person <¢an perform other work
available in the national economy. Factors to
be considered are age, education, past work
experience, and residual functional capacity.
20 C.F.R. § 416.920(f).

If at any point in the process the Secretary find that a person is
disabled or not disabled, the review ends. Reyes, at 243; Talbot
v. Heckler, at 1460; 20 C.F.R. § 416.920.

The ALJ followed the above approach set forth above and
concluded:

1) That claimant has not engaged in any substantial
gainful activity since the alleged onset date (January 1,
1989).

2) That the "claimant has the residual functional
capacity to perform work-related activities except for
work involving frequent, rapid, or extreme bending; more
than very limited vision in the right eye; prolonged
walking; less than clean air; prolonged sitting without
the opportunity to change positions; almost any climbing;
concentrated exposure to paper dust; high stress or high
pressure; 10 pounds frequently; and hearlng with the left
ear requiring better than severe to profound full range
loss and hearing with the right ear requiring better than
moderate to severe high frequency 1loss (20 CFR
404.1545)." Ty, at 26, #5.

3) That the claimant "does not have an impairment or
combination of impairments which meets or equals any of the

.4



listed impairments in Appendix 1" to Subpart P of Regulations
No.4.

4) The claimant's past relevant work as a credit clerk,

as the claimant actually performed her position, did

require the performance of work-related activities

precluded by the above limitations (20 CFR 404.1565).

5) The claimant's past relevant work as a credit clerk,

as the position is usually performed in the national

economy, does not require the performance of work-related

activities precluded by the above limitations (20 CFR

404.1565) .

The ALJ determined claimant is not disabled within the meaning
of the Social Security Act.

The Secretary's findings stand if such findings are supported
by substantial evidence, considering the record as a whole. Bernal
V. Bowen, 851 F.2d 297, 299 (10th Cir. 1988); Campbell v. Bowen,
822 F.2d 1518, 1521 (1oth Cir. 1987). "Substantial evidence"
requires "more than a scintilla, but less than a preponderance,"
and is satisfied by such relevant "evidence that a reasonable mind
might accept to support the conclusion." Campbell v. Bowen, at

1521; Brown, at 362.

The Plaintiff has the burden to show that she is unable to
return to the prior work she performed. Bernal, at 299. Further,
the Plaintiff has the burden of proving her disability that

prevents her from engaging in any gainful work activity. Channel v,

Heckler, 747 F.2d 577 (10th Cir.1984).

The Plaintiff's initial argument for reversal is based upon

the ALJ's alleged improper assessment of the physical demands of

claimant's former work. The ALJ concluded that:

"claimant has the residual functional capacity to perform
work-related activities except for work involving

5



frequent, rapid, or extreme bending; more than very
limited vision in the right eye; prolonged walking; less
than clean air; prolonged sitting without the opportunity
to change positions; almost any climbing; concentrated
exposure to paper dust; high stress or high pressure; 10
pounds frequently; and hearing with the left ear
requiring better than severe to profound full range loss
and hearing with the right ear requiring better than
moderate to severe high frequency 1loss (20 CFR
404.1545)." Tr. at 26, #5.
The ALJ further concluded that:
"claimant's past relevant work as a credit clerk, as the
claimant actually performed her position, did require the
performance of work-related activities precluded by the
above limitations (20 CFR 404.1565)." Tr. at 26, #6.
Plaintiff acknowledges that "it is not enough for Ms. owings to
show she cannot return to her previous job as a credit clerk. She
must also show she is unable to return to that "type" of work as

generally performed in the national econony. See Soc.Sec.Rul. 82-61,

1982 WL 31387 at +*2." Plaintiff, however, argues that the ALJ
improperly assessed the physical demands of credit clerk as
generally performed in the national economy, and that the
claimant's admitted limitations preclude her performance of that
work per Social Security Ruling 83-12.

In effect Plaintiff argues the ALJ did not go far enough, i.e.
did not comply with the Secretary's fiat that all ALJ rulings
denying benefits on Step 4 be clear and contain specific findings
as to the physical demands of a past job, citing Soc.Sec.Rul. 82-
62, 1982 WL 31386 at *4., and Curtis v. Sullivan, 808 F.Supp. 917,
922-23 (D.N.H. 1992). Specifically, Plaintiff complains that the
vocational expert's testimony is conflicting in that she appears to

indicate that claimant's past job as she performed it required too
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much walking to fit the restrictive limitations specified by the
ALJ contrasted with her testimony as to claimant's past job as
performed in the national economy "probably would be more sitting
that walking in that job".

The Court does not share Plaintiff's view of essential
conflict in the testimony of the vocational expert, Cheryl Mallon,
who also testified that claimant may be precluded from her past
work as she performed it because "[Slhe (claimant) reported -- she
probably had to walk more than most people in that type of a job
would have to walk. I think she said she sat maybe two hours and
walked --(presumably the remaining six hours)". Ms. Mallon
testified very clearly that claimant should be able to do her past
job, as it is usually do ] he national economy, with her
specified limitations and that such jobs existed (91,000 nationally
and 10,000 regionally). Tr., at 83. The Court concludes the ALJ's
findings on this issue are supported by substantial evidence.

Plaintiff's additional argument, essentially subsumed in the
prior argument, is that the vocational expert testimony is flawed
in that the expert's description of claimant's past Jjob
requirements was egquivocal. Plaintiff argues that the vocational
expert's "testimony is not substantial enough to overcome the

presumption that the Secretary's DOT generalization applied."!

' 20 CFR § 404.1567 wmtates that the physical exertion
classifications in the Secretary's regulations have the same
. meaning as that in the Department of Labor (DOT). DOT rates credit
work as "sedentary" work. 2 U.8.Dept. of Labor, Dictionary of Occupational

Titles 175 (4th ed.1991).



Plaintiff candidly admits that, "[W]lhile the ALJ may rely on DOT
descriptions to provide substantial evidence of how a job as (sic)
is usually performed in the national economy, such reliance is not
required. 20 CFR § 404.1566(d) (1), Soc.Sec.Rul. 82-61, 1982 WL

31387 at *2.; see e.g, Brooks v. Sullivan, 766 F.Supp. 584 (N.D.

T11.1991)." The Court concludes the evidence the ALJ relied upon on
this issue was substantial.

Plaintiff's second argument, that the ALJ's findings are
contrary to Social Security Ruling 83-12 and other evidence,
relates to the division between standing and sitting in sedentary
work essentially as discussed in the walking/sitting issue above.

Plaintiff cites Wages v. Secretary of HHS, 755 F.2d 495, at 498

(6th Cir.1985) which case quotes Social Security Ruling 83-12, 1983
WL 31253 at *3, in part, as follows:
"[Where a] person must alternate periods of sitting and
standing . . .[s]uch a person is not functionally capable
of doing either the prolonged sitting contemplated in the
definition of sedentary work (and for the relatively few
light jobs which are performed primarily in a seated
position) or the prolonged standing or walking
contemplated for most light work."
Again, the Court sees no inconsistency in the sitting/standing
issue with the above ruling. It is the Court's view that the ALJ's
determination that claimant, in her credit clerk past job as
performed in the national economy, could, based upon claimant's own
testimony and that of the vocational expert, perform such job, is
based upon substantial evidence.
Lastly the Plaintiff cites as error the ALJ's failure to call

a vocational expert concerning what impact claimant's hearing
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impairment might have on her ability to do her former work as
generally performed in the national economy. The Secretary responds
that it is well-settled law that the ALJ has no duty to support a
decision with vocational expert testimony when a claim is denied at
any of the first four steps of the sequential evaluation process,

such as done in the case sub judice, because the burden of proof is

on the claimant. Musgrave v. 8Sullivan, 966 F.2d 1371, 1376 (10th

Cir.1992). Further, the Secretary argues, and the record supports,
that claimant has successfully performed her credit clerk job in
the past despite this longstanding hearing impairment which the
Plaintiff has had since the age of five.?
SUMMARY

The ALJ considered all the evidence and concluded that
Plaintiff could perform her past relevant work as it is performed
in the national economy. The findings of the Secretary as to any
fact are conclusive if supported by substantial evidence. 42 U.S.C.
§405(g). It is not the duty of this Court to reweigh the evidence
or substitute its discretion for that of the ALJ. Harals wv.
Sullivan, 945 F.2d 1482, 1486 (10th cir. 1991); Casias v. Secretary
of Health & Human Services, 933 F.2d 799, 800 (10th Cir. 1991).
Determining the credibility of the witnesses and the evidence is
solely the province of the ALJ. Williams v. Bowen, 844 F.2d 748,
755 (10th Cir. 1988). The ALJI can decide to believe all or any

portion of any witness's testimony or evidence.

Z plaintiff suffered a hearing loss to her left ear due to an
injury suffered at the age of five.

9



The Court concludes there is substantial evidence to support
the ALJ's finding that Plaintiff is able to perform her past
relevant work as it is usually performed in the national economy.

The Secretary's decision is, therefore, AFFIRMED.

IT IS SC ORDERED THIS é;i DAY OF September, 1994.

THOMAS R. BRE
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT + 7 I F
FOR THE NORTHERN DISTRICT OF OKLAHOMA : \/
[l “} It]rﬂ ;//

ROBERT E. COTNER, et al., RﬁfmdNT BT "Tr?ﬁk

No. 92—C—930-C\///

¢
MR“HHﬂhnLIL A
(Base File) FNTERED o CN DOCKIT

—~—_DATE SEP28 1994

Plaintiff,
vs.

SHERIFF DOUG NICHOLS, et al.,

N il st Nyl Vgl Vol Vot gt Wt

Y | ?5—(’-?1 $- €

Defendants.

ORDER

Before the Court is Plaintiff Clyde Knox's "motion to dismiss
without perjury." After careﬁully reviewing the motion, the Court
construes it as a motion to dismiss this action without prejudice
as to Plaintiff Knox. The Defendants do not object.

ACCORDINGLY, IT IS HEREBY ORDERED, that Plaintiff's motion to
dismiss without prejudice (doc. #47) be granted, and that Plaintiff
Clyde Knox be dismissed as a party in the above consolidated

action. The Clerk shall terminate Case No. 93-C-914-C.

SO ORDERED THIS ,z_gf day of . , 1994,

H. DALE COOK, Senior Judge
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ROBERT E. COTNER, et al., Richard b ark

U. 8 B .
' ) LORILERK LiL. .ot o ot
Plaintiff,

vs. No. 92-C-930-C\ ., ___
(Base File) "15“~UG’3UiJCCK:T

SHERIFF DOUG NICHOLS, et al.,

Nl gt sl Nl N gl Vgt St gt

Defendants. ?}-c..q; ¢ e T —

Before the Court is Plaintiff Clyde Knox's "motion to dismiss
without perjury." After carefully reviewing the motion, the Court
construes it as a motion to dismiss this action without prejudice
as to Plaintiff Knox. The Defendants do not object.

ACCORDINGLY, IT IS HEREBY ORDERED, that Plaintiff's motion to
dismiss without prejudice (doc. #47) be granted, and that Plaintiff
Clyde Knox be dismissed as a party in the above consolidated
action. The Clerk shall terminate Case No. 93-C-914-C.

so oRDERED THIS L §~ day of ) , 1994.

H. DALE COOK, Senior Judge
UNITED STATES DISTRICT COURT



IN THE UNITED STATES DISTRICT COURT I? I I; IE ;4)

FOR THE NORTHERN DISTRICT OF OKLAHOMA r‘_
__ CZP 27 mny
ROBERT E. COTNER, Richard i. Lawr = . 71k

Plaintiff, umum,‘it

No. 92-C—930'-C"/

(Base File)

Ve ENTCRED ON DOCIo-

SEP28 1994

DOUG NICHOLS, DATE

Defendant.

ORDER

In this class action pursuant to 42 U.S$.C. § 1983, Robert E.
Cotner challenges the conditions of confinement at the Creek County
Jail on his behalf and on behalf of eighteen other inmates. This
Court granted Plaintiff Cotner leave to proceed in forma pauperis
as he was the only one who submitted a motion to proceed in forma
pauperis and ordered a review 0f the complaint and a written report
under Martinez v. Aaron, 570 F.zd 317, 318-19 (10th Cir. 1978).
Sheriff Doug Nichols has moved to dismiss this action as frivolous
and for reasonable restrictions upon future lawsuits filed by
Plaintiff Cotner. For the reasons stated below, the Court
concludes that Cotner's unsuppeorted request to file this suit as a
class action should be denied aﬁﬁ that Defendant's motion should be

granted.

I. EﬁﬂKGROUND

Although Cotner's claima.ix ‘the instant complaint stem from
his incarceration at the Creek Qbunty Jail from March 4, until June
30, 1992, and his subsequent ceonviction in Creek County District

Court on April 27, 1992, in case no. CRF-91-194, it is important to



summarize the events preceding and following the filing of this
action as they relate to the disposition of this case.

Prior to his incarceration in March 1992, Cotner sued several
Creek County officials, including Deputy Sheriff Larry Fugate, for
violations of his Fourth Amendment right in connection with a

search and seizure of his property on July 20, 1991. See Cotner v.

Fugate, 92-C-0064-E. In May 1992, Judge James O, Ellison dismissed
that case as to Fugate .on the ground that service of process was
insufficient and as to the other defendants on the ground that
Plaintiff's allegations lacked the necessary specificity to
withstand a motion to dismiss for failure to state a claim.

While that case was pending before the Tenth Circuit Court of
Appeals, Cotner filed the instant action on October 1, 1992, as a
class action on his behalf and on behalf of eighteen other inmates.
Cotner alleged denial of medical care, recreation, and exercise;
denial of access to the court, the law 1library, and legal
assistance; and inadequate wvisitation. In support of his
individual claims, Cotner alleged as follows:

From March 4, 1992, until June 30, 1992, Plaintiff Cotner

was held in solitary confinement punishment cell in the

Creek County jail and refused access to:

a law library; medical medication; medical personnel;
medical treatment; legal assistance; access to phones;
access to other prisoners; access to any rec{rjeation;
access to outside sum light or rec[r]eation: due process
in appealing his placement in that cell; reading
material; legal mall# access to the courts; ‘comosary’
[sic] to buy his needs; and did have his civil and other
rights violated, and was subject to cruel and unusual
punishment.

Cotner also alleged "all other ¢ivil and constitutional rights set

out in Clayton v. Faulkner," the Tulsa federal case challenging the
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conditions of confinement at the Tulsa County jail. Cotner sought
damages and equitable relief. (Doc. #1.)

Attached to his complaint are two affidavits from Cotner, a
"petition" signed by ten inmates desiring to be part of this class
action, and letters from three other inmates also desiring to be a
part of this action. 1In his first affidavit, Cotner attested to
the following:

I, Robert E. Cotner, under oath hereby swear the
following is true:

That on March 4, 1992, I was placed in a solitary
confinement punishment cell in the Creek County Jail, and Kept
there until June 30, 1992,

While I was there I was denied access to a law library,
my own Doctor's medication, legal assistance, phones, medical
personnel or treatment as needed, access to coutside
recreation, t.v. or other recreation allowed other prisoners,
legal mail (at least once I sent a pro se motion for a new
trial to the clerk for filing and jail personal [sic] ‘lost!
it so that I was denied that right in a criminal case), and I
was denied due process of finding out why I was put in the
cell, or appealing it, and I was denied my constitutional and
civil rights while there.

In addition, I was subjected to threats by Creek county
officer Larry Fugate, some of which were carried out by him,
and I was refused to be allowed a copy of the Mar. 92 search
warrant used, property taken from my home, or events that
forced my wife to flea for frea [sic] of Fugate (I have never
hurd [sic) from her sence [sic]) nore [sic] was I allowed to
know of the legal motions or proceeding in federal court
concerning the federal civil suit I had filed against Fugate
before I was placed in the Creek County jail.

I know James Clayten and Fugate took my copy of his suit
against the Tulsa county Jjail, and I state here all the
aligations [sic] in it plus more are appliable [sic] to this
case, and the other plaintiffs listed ask me to prepair [sic]
and help them with this.

{(Doc. #1.)
In his second affidavit, Cotner complained about the seizing
of property which he had paid;with credit cards and alleged that

Fugate should be prosecuted for any use of Cotner's credit cards or



checks. (Id.)

After filing the instant adtion, Plaintiff began harassing the
Creek County District Attorn&ﬁ office into settling this class
action, the action against Fug@@e, and a forfeiture action pending
in state court in connection with property seized during the July
1991 search. On October 16, i@gz, Max Cook, Assistant District
Attorney, received a copy of ﬁﬁé complaint in this class action
with the following statement hﬁndwritten on the first page:

Max Want to stop this one before it gets going? Want
to settle the case I already have against Fugate in the
10th Cir.-?- How about I transfer the forfeiture C-91-
350 case to Federal Court?.  (or do you want to settle it
now?)--(call me in prison if you want to talk about it
this week!! (It's now or hever!)

On November 30, 1992, Don Nelson, Assistant District Attorney
for Creek County, received the following note from Cotner:

Don Nelson, (illegible) )

Why did the sheriff refuse to return 71 of the items
we agreed would be returngfd? Why was the judge's Oct.
23rd order not correct or showed what we agreed on?

Come see me before Christmas if anyone wants to
settle the federal lawsuit against the jail, and/or the
one against Fugate, -- or it will be too late to settle
out of court.

Robert E. ther
When will I get a ¢of the Nov. 92 search warrant

Fugate used, and a list of what he took?

Oon December 2, 1992, Defendant's attorney Max Cook received

yet another note from Cotner:

.15th to talk to me about
¥ the federal case I have
. After that date I expect
rney that should take them if

Max, You have until De

settling [sic] this an¢
against Fugate, OUT-QF=CO
to have an out of state at
they have not been settle

Max, consider anything I file or send you, or else
« +« « (illegible) from other 5 prisoners who are
about ready to file their federal suits against Creek Cd,
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etc (like mine) because theirs will be almost duplicate
of mine.!

On December 17, 1992, the Tenth Circuit Court of Appeals

affirmed the dismissal of Cotner v. Fugate, 92-C-0064-E, for
improper service of process as to Defendant Fugate and denied
Cotner's request to proceed in forma pauperis on appeal because he
made no rational argument on the law or fact. In spite of the
dismissal, on December 24, 1992, Cotner filed yet another action
against Larry Fugate and Doug Nichols for violations of his Fourth

Amendment right in connection with the July 20, 1991 search and

seizure. See Cotner v. Fugate, 92-C-1182-BU.

II. PROCEDURAL HISTORY
As noted above, Defendant Nichols has moved to dismiss the
case presently pending before the Court as frivolous and has
requested reasonable restrictions on any future filings by Cotner.
Defendant Nichols contends that Cotner's complaint makes broad and
conclusory allegations not supported by any facts; that Cotner has
been granted leave to proceed_ﬁm forma pauperis in approximately

forty-three lawsuits in this Court; and that the nunmber of

'The Court notes that on December 7, 1992, inmate Glen Lee
filed an action against Sheriff Wichols identical to the one filed
by Cotner in the case at hand. $See Lee v. Nichols, 92-C-1114.
This Court consolidated Lee's action with Cotner's case on
September 27, 1993, but ultimately dismissed it without prejudice
on Lee's motion to dismiss on January 18, 1994.

On October 12, 1993, Clyde #nox also filed an action identical
to the one filed by Cotner in this case. See Knox v. Nichols, 93-
C-914~B. Knox's action was consolidated with Cotner's case and is
being dismissed on Knox's motien to dismiss without prejudice on
the same day as the date of filing of this order.
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frivolous lawsuits by Cotner continues to be out of control.
Defendant also argues that the notes which Cotner sent to the Creek
County District Attorney's Office indicate that Cotner filed this
action only as an attempt to harass the State of Oklahoma into
settling and letting him out of prison. (Doc. #35.)

In his objections to Defﬁhdant's motion to dismiss, Cotner
argues that the notes relied upon by the Defendant were nothing but
"good faith attempt[s] to seftle like any good attorney would
attempt" to do. He argues that Defendant's motion is based on the
preconceived notion that Cotner is a jailhouse lawyer who has had

to file a lot of cases in the past. (Doc. #37 at 3.)

IIT. ANALYSIS

At the outset the Court denies Cotner's unsupported request
for a class action. Cotner has not established that the class is
so numerous that joinder of all members is impracticable, that
there are questions of law or fact common to the class, that the
claims or defenses of the reprqagntative parties are typical of the
claims or defenses o¢f the diﬁss, and that the representative
parties will fairly and adaqﬁntnly protect the interests of the
class. See Rule 23(a) and ({b) of the Federal Rules of Civil
Procedures.

Having concluded that this case should not proceed as a class
action, the Court notes that (otner does not have standing to
litigate claims on behalf of the eighteen other prisoners named in

his complaint. Nor can Plaintiff Cotner act as an attorney for the
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these other plaintiffs. Federal Rule of Civil Procedure 11 states
that all papers must be signﬁﬁ:by the party's attorney, if the
party is represented by counsdi} or by the party, if he or she is
not represented by an attornﬁﬁ; As none of the eighteen class
members signed the complaint Qf any other pleading in this case,
the Court concludes that they gﬁould be dismissed as Plaintiffs in
this action for lack of prosewﬂ%ion.

The Court will address nakt Defendant's request to dismiss
this case as frivolous under 2ajﬁgs.c. § 1915(d) and for reasonable

restrictions on future filing by Plaintiff Cotner.

A. Request for Dismissal Under 28 U.S.C. § 1915

The federal in forma pauyp@ris statute is designed to ensure
that indigent 1litigants hava_ﬁaaningful access to the federal
courts without prepayment of fﬁﬁﬁ or costs., Neitzke v. Williams,
490 U.S. 319, 324 (1989); 28 U.8.C. § 1915(d). To prevent abusive
litigation, however, section 1915(d) allows a federal court to
dismiss an in forma pauperis sult if the suit is frivolous. See 28
U.S.C. § 1915(d). A suit is ‘frivolous if "it lacks an arguable
basis in either law or fact." ;ﬁgi;zkg, 490 U.S. at 325; Olson v.
Hart, 965 F.2d 940, 942 n.3 (:l.th cir. 1992). Inarguable legal

conclusions include those agait defendants undeniably immune from

suit or those alleging infri ment of a legal interest which

clearly does not exist. , 935 F.2d 1106, 1108 (1l0th

Cir. 1991). Fanciful factual ‘#llegations instead refer to those

assertions which are clearly baseless, fantastic, or delusional.



Denton v. Hernandez, 112 S. Ct. 1728, 1733 (1992). If a plaintiff
states an arguable claim for relief, even if not ultimately
correct, dismissal for frivolou;ness is improper. Hall, 935 F.2d
at 1109.

Even construing Plaintiff's allegations liberally, see Haines
v. Kerner, 404 U.S. 519, 520-21 f1972), and accepting them as true,

see Reed v. Dunham, 893 F.2d 285, 286 (10th Cir. 1990) (per

curiam), the Court concludes that Plaintiff's allegations are too
vague and conclusory to be sufficient to state a claim arguably
based in law or fact. The Tﬁﬁth Circuit Court of Appeals has
recognized that "[c]onstitutional rights allegedly invaded,
warranting an award of damages,:must be specifically identified,"
and that "[c¢]onclusory alleg&tions will not suffice." Wise wv.
Bravo, 666 F.2d 1328, 1333 (:Lﬂﬁh Cir. 198l); see also Reed, 893
F.2d at 286 (affirming a saﬁﬁion 1915(d) dismissal given the
"complete absence of factual allegations supporting plaintiff's
conclusory reference to the denial of their rights . . . under the
fourteenth amendment"). Plaintiff Cotner has not alleged any
underlying facts to support any ©f his allegations. He merely sets
out a laundry list of generaljdeprivations while at the Creek
County jail and incorporates ﬁﬁll other civil and constitutional

rights set out in the Clayt ner Tulsa federal 1979 case."

The Martinez report further indicates that Plaintiff's claims
lack any factual or legal bawwﬁ; The Martinez report shows that

. confinement, but was assigned to

Cotner was not placed in solita;

a single man cell because he was an escape risk. The Martinez



report also shows that Plainﬁiff received medical treatment and
medication, was permitted visitﬁtion on Sunday for ten minutes per
visitor, and was taken to the exercise yard for one hour on at
least two occasions. Although it is undisputed that Creek County
prisoners, including Cotner, had no access to a law library, the
Martinez report confirms that paupers affidavits, telephones, and
access to the mail were readily available, and that prisoners were
given free stamps and envelopes if they requested them and were
unable to afford them. The Court also notes that Cotner has not
alleged that Defendant Nichole in any significant way restricted
access to his counsel to prepate a defense in his criminal case in
Creek County, or restricted &&cess to the telephone and free
postage for communications witﬁ the courts and other attorneys.
See Ruark v. Solano, 928 F.2d 947, 950 (10th cir. 1991) (a
prisoner's constitutional right of access to the courts is not
conditioned on the showing ¢f need, but on the absence of

alternative legal resources); Love v. Summit County, 776 F.2d 908,

914-15 (10th Cir. 1985) (prisoner was not denied access to the law
library because he had access to counsel to pursue his civil rights
claims at all times during hﬁﬁ_ihcarceration, and had access to
telephone and free postage),;ggxg, denied, 479 U.S. 814 (1986).
Nor do any of the alleged threats on the part of Larry Fugate

amount to a constitutional viﬁmﬂtion actionable under 42 U.S.C. §

1983. Compare 603 F.2d 825, 827 (1o0th Cir. 1979)

(allegation that sheriff laugh#d at prisoner and threatened to hang

him was not sufficient to stateé a constitutional deprivation under



section 1983), with Northington v. Jackson, 973 F.2d 1518, 1522-24

(10th Cir. 1992) (allegation that police captain put revolver to
inmate's head and threatened to kill him stated an excessive force
claim under the Eighth Amendment).

The Court also notes that Plaintiff's vexatious attempts to
use this action to harass the Creek County District Attorney's
Office for prosecuting him in case no. CRF-91-194 provide further
support for this Court's conclusion that Plaintiff's complaint is
not arguably based in law or fact. As pointed out in the
background section of this order, Plaintiff has used this class
action to harass Creek County District Attorney on at least three
occasions. The Court alsc notes that Plaintiff is not a novel
litigant in this Court. In the last twenty years he has filed
forty-four actions in this court alone always abusing the leniency

due pro se litigants.? He ¢onstantly floods the Court with

2As of the date of this order, Cotner has filed the following
actions in this court:
Cotner v. U.S.A., 75-C-171; Cotner v. U.S.A., 75-C-248; Cotner v.
Elmore A. Page, et al., 76~C~9: Qggner V. Buddx R. Warren, 76-C~
188+B; Cotner v. State 1.8 iff
Department, et al,, 77-C~ 7~B, 0 r v Nancv Ellen Fortner, 77-C-
66-C; Cotner v. State of Oklahoma, et al, 77-C-83~B; Cotner v,

U.S.A., 80-C-384-C; Cotner v, JJudge Lamb, et al, 80-C-385-C
Cotner v. Dave Faulkner, 80-C=401~E; Cotner v. State of QOklahoma,
Faulkner, Fallls. et al, 80«C-433«E Cotner v or Inho Jack

. ga, 80~C-438-B; Cotner v. Doug
Ha es, 80 C-446~B; Bt sman, 80~C-467-E; Cotner v,
ffiger Leekey, et al., 80-Cw5ﬂ0“E, Cotner v. John Umholtz, and

erry McMillin, 80-C-501-B; Cotper v. 14th Distrijct Court and State
of Oklahoma, 80-C-684-C; ngnﬂn;g, l4th District Court and State of

Oklahoma 80 C-685-E; Cotner v, Qitx of lebz. et al., 80-C~-707-E;

., 81-C-211-E; Cotner

v. B.D. Gardner, t al., 81-c~4fB-E, gotner v. State of Oklahoma,
Court of Criminal Appea;g. et #l,, 81-C-433-B; Cotner v, State of

Oklahoma, and Mack Alford, 82*@#?23-E; Cotner v. Bill Musseman and
S.M. Fallis, Jr., 82-C-966~E; Letner v. Mack Alford, 82-C-1011-B;

10



frivolous motions in all his cases; he refuses to include a
certificate of service in any of his pleadings and motions as
required by the Federal Rules of Civil Procedure; and he often
attempts to bypass the filing.bf his pleadings with the Clerk's
Office by mailing them directly to the judge assigned to his case.

Accordingly, the conclusory nature of Cotner's allegations and
lack of factual support, as well_as Cotner's vexatious attempts to
harass the Creek County District Attorney's Officer, lead this
Court to conclude that this action is frivolous and malicious and
should be dismissed under sectién 1915(d). See Cotner v. Hopkins,
795 F.2d 900, 902 (loth cCir.1986) (affirming the dismissal of
conclusory and vague allegation# under section 1915(d) of Plaintiff
Cotner in the Eastern District of Oklahoma); Phillips v. Carey, 638
F.2d 207, 208 (10th Cir.) ("If the pleadings seek to press a claim
for vexatious or malicious purﬂ&$es, or are obviously repetitive,

they may also be stricken under statutory authority and res

judicata. No Responsive pleading need be required"), cert. denied,

450 U.S. 985 (1981).

="

Alford, et al., 82-C-1174-E;
Alford, 83~C-247~E; Cotne

E; go;ner v. Tim West, et gl.,” 4-C~316 E;

2/

Cotner v. Tim West, et
al,, 84-C-406-E; _ al.,
85~C-342~E; Cotner v, A , 85-C-352-C; Cotner v. David
Pauling, et al.,, 86-C~1056~E; : lein, 88-C-251-B;

Cotner v, Tulsa County J ' , 88-C-1590-B; Cotner v. Judde
cli Hoppe , 89-C~186~B; Cotne ises, Inc., et
al., v. Larry Fugate, et al,;#2-C-64-E; Cotner v. Creek County
s rif ou ic mc~930—c Cotner v, larry Fugate,

al. 92-C-1182-B; Cotner v.
93-C~229-B; Cotner

d_Sh
Codzl et al., 93-C-57-B; f
.m_506~E, Cotner v. Cody, 94-C-323-B.

State of Oklahoma, et al.,

11



B. Request for Reasonable Restrictions

Lastly the Court addresses Defendant's request for reasonable
restrictions on future filinﬁﬁ by Cotner. A litigant has no
absolute, unconditional right of access to the court to prosecute
frivolous or malicious actionakaven if he is proceeding in forma

pauperis, and continuous abuses of this privilege may support the

imposition of filing restrictions. Winslow v. Hunter (In re
Winslow), 17 F.3d 314, 315 (10th Cir. 1994). "‘The goal of fairly
dispensing justice . . . is compromised when the Court is forced to

devote its limited resources to the processing of repetitious and

frivolous (claims].'" Id. (quoting In re Sindram, 498 U.S. 177,
180 (1991)).

The Tenth Circuit has recﬁﬁtly restated that a federal court
retains authority, “commensurat@ with its inherent power to enter
orders ‘necessary or appropriat@‘ in aid of jurisdiction"™ under 28
U.S8.C. § 1651 to place filing_fmstrictions on future filings by
litigants "with a documented lengthy history of vexatious, abusive

actions, so long as the court publishes guidelines about what the

plaintiff must do to obtain court permission to file an action, and

the plaintiff is given notice and an opportunity to respond to the

restrictive order." ate of Utah, F.3d No.

JE—

94-535, slip op. at 3-4 Cir. August 9, 1994) (not yet

Retchum v. Cruz, 961 F.2d4 91s,
man, 878 F.2d 351, 354 (10th

released for publication)

921 (10th Cir. 1992) and

Phi arey, 638 F.2d 207 (10th Cir.

Cir. 1989)). See also

12



1981) (recognizing that reasonable restrictions may be placed on an
in-forma-pauperis litigant when he seeks to advance repetitive
causes or when he files actionn.for cbviously malicious purposes),
cert. denied, 450 U.S. 985 (1981).

It is clear from the record in this case that Cotner is a
vexatious litigant who has abuged the jurisdiction of this Court
over the years. He has consistently been allowed to proceed in

forma pauperis based on his lack of financial resources. Further,

he has been afforded the lenienay due litigants proceeding pro se.
See Haines v. Kerner, 404 U.S.“519, 520 (1972). Cotner, however,
has abused these privileges. Whila it may be that hiding in one of
these matters was, or is, a viable argument, the majority of
Plaintiff's actions, as evidenced by the conclusory and malicious
allegations in this case, have been frivolous.

Although the Court recognites that filing restrictions are a
harsh sanction, "where, as here, a party has ‘engaged in a pattern
of litigation activity which is manifestly abusive,' restrictions
are appropriate." In re Winslow, 17 F.3d at 315. Accordingly, the

Court imposes the following reasonable filing restrictions upon

Cotner. See Werner, slip op.5ﬁt 6 and In re Winslow, 17 F.3d at
315-16. Plaintiff is enjoined from proceeding as a plaintiff in

any new action before this Court unless he is represented by a

licensed attorney admitted to practice in this court or unless he

first obtains permission to p#@@aed pro se. To obtain permission

to proceed pro se, Plaintiff m@@t take the following steps:

i3



1. File a motion with the clerk of this court requesting
leave to file a pro se action; and
2. Include in the motion the following information:
A. A list of all lawsuits currently pending or filed
previously with this court, including the name, number,
and citation, if applicable, of each case, and the
current status or disposition of the appeal or original
proceeding;. and
B. A list apprising this court of all outstanding
injunctions or orders limiting petitioner's access to
federal court, including orders and injunctions requiring
petitioner to seek leave to file matters pro se or
requiring him to be represented by an attorney, including
the name, number, and citations, if applicable, of all
such orders or injunctions; and
3. File with the clerk a notarized affidavit, in proper
legal form, which recites the issues he seeks to present. The
affidavit also must certify, to the best of petitioner's
knowledge, that the legal arguments being raised are not
frivolous or made in bad faith, that they are warranted by
existing law or a good taith argument for the extension,
modification, or reversal of existing law, that the action is
not interposed for any improper purpose such as delay or to
needlessly increase the ¢ost of litigation, and that he will
comply with all the Feder&l Rules of Civil Procedure and the

Local Rules of_this Court.

14



These documents shall be submitted to the Clerk of this Court,
who shall forward them to the Chief Judge for review to determine
whether to permit Plaintiff to proceed pro se. If the Chief Judge
declines to permit Plaintiff to proceed pro se, the matter will be
dismissed. On the other han&; if the ChieflJudge approves the
filing, an order shall be entered indicating that the case shall
proceed in accordance with the Federal Rules of Civil Procedure and
tne Local Rules for the Northern District of Oklahona.

Plaintiff shall have ten days from the date of entry of this
order to file written objections, limited to fifteen pages, to
these proposed sanctions. §§g ﬂﬂ;ng£, slip op. at 8. If Plaintiff
does not file objections, the sanctions shall take effect twenty
days from the date of entry of this order. Id. The filing
restrictions shall apply to any matter filed after that time. If
Plaintiff does file timely objections, these sanctions shall not

take effect until after this court has ruled on those objections.

IV. CONCLUSION
After liberally construing Plaintiff's complaint, the Court
concludes that Plaintiff's complaint should be dismissed as
frivolous under 28 U.S.C. § 1915(d) and that reasonable filing
restrictions should be imposed on Plaintiff Cotner.
ACCORDINGLY, IT I8 HEREBY ORDERED that:
(1) Defendant's motion ‘to dismiss and for reasonable
restrictions on future fllings by Plaintiff Cotner (docs.

#35-1 and #35-2) is granted.

15



(2) This action is dismissed as frivolous under 28 U.S.C. §
1915(d) .

(3) Plaintiff is enjoined from proceeding as a plaintiff in
any new action before this Court unless he is represented
by a licensed attorney admitted to the practice in this
Court or unless he first obtains permission to proceed
pro se as outlined in this order.

(4) Plaintiff shall have ten (10) days from the date of entry
of this order to file written objections, limited to
fifteen pages, to these proposed sanctions. If Plaintiff
does not file objections, the sanctions shall take effect
twenty days from the date of entry of this order and the
filing restrictions shall apply to any matter filed after
that time. ©On the other hand, if Plaintiff does file
timely objections, these sanctions shall not take effect
until after this couft has ruled on those objections.

(5) Plaintiff Cotner's motion for reasonable restriction and
to separate cases (docs. #36 and #50) are denied;

(6) Plaintiff Cotner's motion for ruling (doc. #55) is

granted.

SO ORDERED THIS Zj_’_‘d’&? of MA , 1994.

'H} I TGOK, Senior Judge
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT FOR THEﬂ I L E

NORTHERN DISTRICT OF OKLAHOMA
D g 0 anng g./

UNITED STATES OF AMERICA, ; Fichad 14,757 ok
Plaintiff, ) hO“"'ERH Bl U )
) /
vS. )} Case No. 90-C-728-C
g ENTERED G DCLILT
ONE PARCEL OF REAL PROPERTY, ) oare OEP 28 1994
WITH BUILDINGS, APPURTENANCES, )
IMPROVEMENTS, AND CONTENTS, )
KNOWN AS: 2121 EAST 30TH STREET, )
TULSA, OKLAHOMA, and ONE 1989 )
CADILLAC 4-DR. FLEETWOOD, )
)
Defendants. )
ORDER

There are several motions pending in this action filed pro se by Gary Hobbs, Mary
Kay Hobbs, J. Bryant Hobbs, and E. Mae Hobbs (collectively "Hobbs) challenging the in
rem judgment forfeiting the subject préperty to the government. These motions were
referred to a magistrate judge who conducted a hearing and then entered an order
concluding that there was no showin,'g. of a denial of due process in the forfeiture
proceeding.

The magistrate judge originally entered an order on October 25, 1993 which
appeared to be a final order disposing of a]l motions filed herein. The Hobbs filed a direct
appeal to the Tenth Circuit Court of Appeals following entry of the order. Pursuant to the
directives of the Tenth Circuit, on June 24, 1994 the magistrate judge vacated his order

of October 25, 1993, entered a Report and Recommendation, and advised the parties to



file any objections with this Court within eleven days. By the magistrate judge vacating
its order of October 25, 1993, the following motions pending herein have been rendered

moot.

1. Motion for Reconsideration of Order of Magistrate Judge to be Made by District
Court, filed by Hobbs on December 16, 1993.

2. Motion to Strike and Objection to Motion for Reconsideration of Order of
Magistrate Judge to be Made by District Court Judge, filed by Government on
January 7, 1994.

3. Owner’s Motion to Deny Government’s Motion to Strike and Objection to Motion
for Reconsideration of Order of Magistrate Judge to be Made by District Court Judge
and Owner’s Brief in Support, filed by Hobbs on January 18, 1994.

4. Defendants Owners Motion for Reconsideration and Motion to Set Hearing, filed
by Hobbs on June 17, 1994.

On June 24, 1994 the magistrate judge converted his prior order to a Report and
Recommendation, wherein he opined that claims asserted by the Hobbs should be
dismissed. The magistrate judge found that the Hobbs received proper and timely notice
of the in rem forfeiture proceeding and that any collateral claim of bad faith was beyond
the jurisdiction of the Court. Following entry of the magistrate judge’s Report and
Recommendation, the Hobbs separately filed before this Court motions to reconsider.

Under proper procedure, a motion to reconsider is not entertained by the district
court. District court’s review of a magistrate judge's recommendation is limited to
consideration of specific objections by the party or parties opposing a magistrate’s
recommendation. However, since exterisive pleadings have been filed in this case, the
Court has sua sponte conducted a de noiro review of the pleadings filed herein.

Based upon the record in this action, the Court has concluded that the



recommendation entered by the magistrate judge is correct, consistent with applicable law
and should accordingly be affirmed.

The record contains the filed stamped original Process Receipt and Return forms of
the United States Marshals Service which clearly indicate that Mary Kay Hobbs, J. Bryant
Hobbs and E. Mae Hobbs were personélly served with a copy of the Complaint for
Forfeiture In Rem, the Warrant of Arrest and Notice In Rem and Summons as to the
defendant 1979 Cadillac 4-Dr. Fleetwood in August 1990. The Process Receipt and Return
forms further reflect that Mary Kay Hobbs and Gary Hobbs were personally served with a
copy of the Complaint for Forfeiture In Rem, the Warrant of Arrest and Notice In Rem, and
Summons as to defendant real property located at 2121 East 30th Street. Additionally the
record indicates that notice was provided by publication.

The Warrants of Arrest and Notice In Rem served on each of the Hobbs states that,
as potential claimants they had ten (10) days from service to file a claim in the action or
a Petition for Remission or Mitigation, and had twenty days after filing their claim to file
an answer in the action. The record clearly indicates that the Hobbs did not file a claim
or answer or submit a petition.

Judgment was entered forfeiting the properties on December 11, 1990. No appeal
or other post-judgment relief motion was filed. The subject properties were subsequently
sold by the government following proper procedures. The government no longer retains
these properties.

The purpose of the time restriction in Rule C(6) of the Supplemental Rules for

Certain Admiralty Claims "is to force claimants to come forward as soon as possible after



forfeiture proceedings have been initiated so that all interested parties can be heard and

the dispute resolved without delay" and further "to prevent false claims." United States v.

51 Pieces of Real Property, 17 F.3rd 1306 (10th Cir.1994). The government commenced
this civil forfeiture proceeding on August 24, 1990. Judgment of forfeiture was entered
on December 11, 1990. On March 15, 1993 Gary Hobbs filed his initial objection to the
forfeiture proceeding asserting generally that the Hobbs were without proper notice of
government’s intent to seize the subject property and that Gary Hobbs’ was relying on his
retained counsel in the companion criminal proceeding to handle all government’s claims
against him. For the Court to permit such a late filing of a notice of a claim under these
circumstances would not further the goal of Supplemental Rule C(6)’s time requirements.
This is especially true, when the record clearly reflects that the Hobbs each received
personal service of process and notice of the time restrictions for filing claims. Further it
is clear that the Hobbs were well aware that their interest in the property was forfeited to
the government since the property was seized from their possession and openly sold.
Nonetheless, the Hobbs did not attempt to challenge the forfeiture notice provision until
some three years after entry of the in rem judgment.

The Court has independently reviewed the sealed affidavit supporting government’s
Complaint for Forfeiture In Rem, and ﬁnds that the affidavit is sufficient to support a
finding of probable cause to forfeit the subject properties.

It is therefore the Order of the Court, that the Report and Recommendation of the
magistrate judge entered herein on June 24, 1994 is affirmed and adopted as the findings

and conclusions of this Court. The various pending motions are rendered moot by the



entry of this order. The Hobbs motion to reconsider the Report of the magistrate judge is

denied.

IT IS SO ORDERED this o2 8~ day of September, 1994.

-___/Mw

H. DALE COOK
United States District Judge




IN THE UNITED STATES DISTRICT COURT F I L J O D
FOR THE NORTHERN DISTRICT OF OKLAHOMA SFP 23 1994

HIchardM Lawronca Clerk

U s
KELLY NIX, ) mmfp\,,, F“CT COURT
) FLELAHD M
Plaintiff, )
vSs. ) Ccivil Action No. 93-C-561 B
BENJAMIN DEMPS, JR., et al. ) g
) s
Defendants. ) aee

STIPULATION OF DISMISSAL
oF DFFENDAHTB WITH PREJUDICE

Pursuant to Rule 41l(a)(1)(ii)., Federal Rules of Civil
Procedure, the undersigned attorneys hereby stipulate to the
dismissal of this action against Defendants with prejudice to
refiling. All parties shall pear their own attorney's fees and

costs incurred in the prosecution or defense of this action.

PLAINTIFF: DEFENDANTS :

Charles Davis (OBA #2190) hn Fears, (OBA #2849)
Attorney at Law Assistant General Counsel
2016 West Cameron Department of Human Services
Tulsa, OK 74127-6518 P.O. Box 53025

(918) 587-0574 Oklahoma City, OK 73152-3025

{405) 521-3638
Attorney for Plaintiff.
Attorney for Defendants.
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IN THE UNITED STATES DISTRICT COURT FOR THE F I L E
NORTHERN DISTRICT OF OKLAHOMA ﬂ(/
SEP 2 0 1994

Richard M. Lawrence, Court Clerk
U.S. DISTRICT COURT

e

VIRGIL J. NIEMEYER,
Plaintiff,
v. Case No. 94-C-373-BU

KUHLMAN ELECTRIC CORPORATION,
a Delaware corporation,

Defendant.

JOINT STIP TION Y Al, WITH PREJUDICE

COME NOW the Plaintiff, Virgil J. Niemeyer (hereafter,
"plaintiff”), by and through his undersigned attorney of record,
and the Defendant, Kuhlman Electric Corporation, a Delaware
corporation, successor in interest to Kuhlman Corporation, a
Michigan corporation, identified by Plaintiff as Defendant in his
original state court pleading (hereafter, "Defendant"), by and
through its undersigned attorney of record and hereby enter into

the following Joint Stipulation of Dismissal With Prejudice,

pursuant to Rule 41(a)(l) of the Fed. R. Civ. P.

1. Plaintiff and Defendant hereby stipulate that Plaintiff
hereby dismisses the above-styled case with prejudice.

2. Plaintiff and Defendaﬂ&tmnter into this Joint Stipulation
of Dismissal With Prejudice voluntarily and without reservation.

3. Plaintiff and Defendant shall each bear their own costs

and attorney's fees incurred in this action.

L | o



4. A proposed order dismissing the above-styled action with
prejudice is submitted for the Court's signature contemporanecusly

with the Joint Stipulation of Dismissal With Prejudice.

Respectfully submitted,

HALL HARDWICK, GABLE,
GOLUEN & NELSON, P.C.

[

J. Pat¥ick Cremin, OBA #2013
4100 Bank of Oklahoma Tower
One Williams Center

Tulsa, Oklahoma 74172

(918) 588-2677

ATTORNEYS FOR DEFENDANT
KUHLMAN CORPORATION

STIPE LAW FIRM

iy

€fyl Bisbee, OBA #15726
P. O. Box 701110
Tulsa, Oklahoma 74170-1110
(918) 749-0749

AMI'TORNEYS FOR PLAINTIFF
VIRGIL J. NIEMEYER

TJ4B-1052 - -



IN THE UNITED STATES DISTRICT COUR§AF
FOR THE NORTHERN DISTRICT OF OKLAHO I L E D

COY ARTHUR HILL, SEP 27 1994
Petitioner, ﬂhhérd M. Lawrence Clerk
U
vs. No. 90-C-769-E L ”'5’*'0 OF omum

DAN REYNOLDS,

Respondent.

on June 16, 1994, the Thr&h Judge Panel ordered counsel for
the individual petitioners to #ﬁpplement each petition for a writ
of habeas corpus to address whether and to what extent the Tenth
Circuit opinion in Harris v. gﬂﬂm&ign, 15 F.3d 1538, 1564-66 (10th
cir. 1994) (Harris II) mooted his habeas corpus claims. The Panel
also requested counsel to suhmit a copy of the decision by the
Oklahoma Court of Criminal Appeals.

On August 5, 1994, counselifiled a supplement to the petition
in this case and stated that ﬂm;;ig_ll did moot Petitioner Coy
Arthur Hill's habeas corpus claims because he has been discharged
from custody. The opinion from the Court of Criminal Appeals,
attached to Petitioner's supplement, reveals that Petitioner's
conviction was reversed and thﬁiease was remanded for a new trial
on December 14, 1992.

ACCORDINGLY, IT I8 HEREBY ORDERED, that Petitioner Coy Arthur
Hill is not entitled to federﬁi habeas relief under 28 U.S.C. §

2254 and that his petition for & writ of habeas corpus should be

ENTERED ON DOCKET

pare =2 - ?9/




i 1 . i.
/ W

ELLISON, Chief Judge
UNI STATES DISTRICT COURT




IN THE UNITED STATES DISTRICT COURT F I L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ODIS LEE LAWSON, JR., SEP 271994 )

/ chh%rd M. Lawrencs, CIerk.
hu msmcr os nxwmm

Petitioner,
vs. No. 92-C-765-E

RON CHAMPION,

e Tt N e Tl S 4 S

Respondent.

OBRDER

Oon June 16, 1994, the Three Judge Panel ordered counsel for
the individual petitioners to supplement each petition for a writ
of habeas corpus to address whether and to what extent the Tenth
circuit opinion in Harris v. Champion, 15 F.3d 1538, 1564-66 (10th

— cir. 1994) (Harris II) mooted his habeas corpus claims. The Panel
also requested counsel to submit a copy of the decision by the
Oklahoma Court of Criminal Appeals.

On August 5, 1994, counsel filed a supplement to the petition
in this case and stated that Hakris IT did moot Petitioner Odie Lee
Lawson's habeas corpus claimslbbcause he has been discharged from
custody. The opinion from the Court of Criminal Appeals, attached
to Petitioner's supplement, raveals that Petitioner's conviction
was reversed and the case was rémanded for a new trial on July 2,
1993.

ACCORDINGLY, IT IS HEREBBY ORDERED, that Petitioner 0Odis Lee
Lawson is not entitled to federal habeas relief under 28 U.S.C. §

2254 and that his petition for a writ of habeas corpus should be

ENTERED ON DOCKET

oare I22¥- 7{/




dismissed.
SO ORDERED THIS ;?77 day of ,4£25;¢pué%91~”: 1994.

"

ﬁﬂ- ED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN

DISTRICT OF OKLAHOMA SEP 2 7 1994
RUSSEL GILSTRAP and RIChard M. 1 g1yrone,
Us pe m,jﬁﬁwﬂCMm

HELEN GILSTRAP, individuals, OURT

Plaintiffs,

vs. Case No. 94~-C-297BU

ST. FARM FIRE AND
CASUALTY COMPANY, a
corporation.

JOINT STIPULATION : SSAL WITH PREJUDICE

Come now the Plaintiffs and Defendant and hereby stipulate
that the above styled case be dismissed with prejudice. Each party

will bear thelir own costs and fees.

olite= N

Richard H. Reno, OBA# 10454
Bufogle and Associates

3105 E: Skelly Dr., Suite 600
Tulsa, OK 74105

. (918) 743-8598

. S8ELMAN AND STAUFFER, INC.

Byzf_, :;;;uawfz;§f7;:232%/2217?%9757

NEAL E. STAUFFER, OBA #13168
PAUL, B. HARMON, OBA #14611

700 Petroleum Club Building
601 South Boulder

Tulsa, OK 74119

(918) 592-7000

ATTORNEYS FOR DEFENDANT



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMAFﬂ

TV BINGO NETWORK, INC.,
Plaintiff,

v. Case No. 94 C-402K

SBI COMMUNICATIONS, INC.

SATELLITE BINGO NETWORK INC.
and RONALD FOSTER,

Defendants.
STIPULATION OF Ezﬂhh JUDGMENT BY CONSENT

THIS MATTER, coming.before the undersigned, with the
Plaintiff, TV Bingo Network, Inc. ("TVBN"), appearing by and
through its attorneys of recorﬂ, Riggs, Abney, Neal, Turpen,
Orbison & Lewis, by Kenneth M. Smith, and the Defendants,

SBI Communications, Inc., a aorporation, Satellite Bingo Network,
Inc., a corporation, and Ronald Foster, an individual
("Defendants"), appearing by and fhrough their attorneys of
record, Kilpatrick & Cody, by and through Christopher P. Bussert.

The Court notes that this action was commenced on
April 21, 1994, against the Defendants seeking a declaratory
judgment under 28 U.S.C. §§2201 and 2202, adjudging that TVBN’s
Million Dollar TV MegaBingo® cfeated and published as of that
date (the "Program") does not'infringe upon or violate a certain
trademark or certain copyrighﬁﬁ of the befendants. 1In the

Complaint, TVBN seeks further'felief from Defendants for the



alleged tortious interference with contractual business relations
for which Defendants specifically deny any liability.

The Court, upon consideration of all pleadings and
prior proceedings hereto and herein, determines it has
jurisdiction of both the parties and the subject matter of this
action, pursuant to 28 U.S.C. §1338(a) and (b), and that venue is
proper in this Court.

The Court further finds that the parties have
stipulated as follows:

1. Based on TVBN‘s representations which Defendants
assume are true and correct, the Program does not infringe upon
any rights of the Defendants in Copyright Registration Nos.
PAU927-410, PAU847-876, and PAU788-031 or the trademark Satellite
Bingo, as registered under U.S. Registration No. 1,473,709.

2. Rased on TVBN’s representations which Defendants
assume are true and correct, the Program does not violate any
trade dress rights that any of th; Defendants may have in
interactive bingo television game show programs which relate to
the above-referenced copyrights and trademark.

3. Assuming the Program and the nature of the
services of TVBN as generally described in the Complaint in
connection therewith are true #&nd correct, TVBN has not

misrepresented the nature of its services respecting the Program

or engaged in unfair trade practices and/or unfair competition in



connection with its marketing bf the Program as of the date this
action was commenced. :

4. TVBN has undertﬁkeh an investigation of
Defendants’ claim of misappropfiation of certain documents,
including legal opinions and d?husiness plan of the Defendant
Satellite Bingo Network, Inc.;fby Travis Enterprise, Inc., the
predecessor of Gamma Internatianal, Inc., and represents that all
such documents have been dest#ﬁyed.

Accordingly, based uﬁbn the foregoing stipulations, the
parties stipulate that the Coﬁﬁt may enter judgment as follows,
to-wit: -

on Counts I and II,~Which are, respectively, counts for
a declaratory judgment that Pléintiff is not infringing on
certain copyrights and the traé@mark Satellite Bingo of the
Defendants, the Court decreeﬁ{éhat the Program does not infringe
upon Copyright Nos. PAU927—4105:PAU847—876, and PAU788-031 or
Trademark Registration No. 1,4%5,509 owned by some or all of the
Defendants and that the Plaintiff and its affiliates, vis-a-vis
the Defendants, are entitled t@_di$tribute, transmit, produce,
reproduce, . copy, manufacture,'ﬁs@, and sell the Program without
interference by the Defendant#fbased on the aforesaid trademark
and copyrights and without ac@éﬂﬁting to the Defendants for any

revenue received from the Program relating thereto.




With respect to Count III of the Complaint, which
concerned an alleged trade dregs violation by the Plaintiff, the
Court decrees that the trade dress of the Program does not
infringe the trade dress of Defendants’ Satellite Bingo program,
as represented by Copyright Nos. PAU227-410, PAU847-876, and
PAU788-031.

With respect to Count IV of the Complaint concerning
the alleged misrepresentation by the Plaintiff of the nature of
Plaintiff’s services with respect to its Program, the Court
decrees that Plaintiff has not misrepresented the nature of its
services with respect to the Program.

With respect to Count V of the Complaint regarding the
alleged unfair competition of the Plaintiff, the Court decrees
that Plaintiff has not engaged in any unfair trade practices
and/or unfair competition in connection with Plaintiff’s
marketing of the Program and that Plaintiff’s marketing
activities in connection withaﬁhelProgram have not violated any
rights of the Defendants as oébthe date this action was
conmenced.

The Court further orders, as part and parcel of its
decree, that the Defendants atre enjoined from charging or
threatening to Plaintiff or itﬁ exhibitors, distributors or
advertisers that the distributibn, transmission, production,

copying, reproduction, manufa&ture, use, or sale of the Program



is in violation of or infringes upon Defendants’ rights derived
from Copyright Nos. PAU927-410, PAU847-876, and PAU788-031 or
Trademark Registration No. 1,473,709.

With respect to Count VI of the Complaint wherein the
Plaintiff has alleged tortious interference with contractual
relations and business relations, the Court notes that the
parties have stipulated that &;ﬁh of the Plaintiff’s claims, as
set forth in Count VI of the Complaint, is to be dismissed with
prejudice, and it is so ordered.

The Court further orders that each party hereto is to
bear its own costs and attorneys’ fees incurred in connection

with this action.

DATED this '?4; ' day of September, 1994.

o/ TERRY C. KERN

United States District Judge

AGREED AS TO FORM AND CONTENT:

TV BINGO NETWORK, INC.

NS A

Kenneth M. Smith, OBA #8374
RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS
502 West 6th Street
Tulsa, Oklahoma 74119-1010
(918) 587-3161

ATTORNEYS FOR PLAINTIFF

(signatures continued on next page)



(signatures continued from preceding page)

SBI COMMUNICATIONS, INC.;
SATELLITE BINGC NETWORK, INC;
and RONALD FOSTER

ol s P B

tﬁrlstophfr P. Bussert
KILPATRICK & CODY
1100 Peachtree Street
Suite 2800
Atlanta, Georgia 30309-4530
(404) 815-6500

ATTORNEYS FOR DEFENDANTS
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IN THE UNITED STATES DISTRICT COURT FOR THE ILE v
NORTHERN DISTRICT OF OKLAHOMA RN
DOLLAR SYSTEMS, INC., a ﬁkmgdgit?gff&,ﬂﬂk

Delaware corporation, SEOTOERN T
Plaintiff,
vs. Case No. 94-C-33-BU
INTERNATIONAL FRANCHISING
SERVICES, LTD., a/k/a
INTERNATIONAL FRANCHISING

FHOTERED O g

S O T Y

boe SEP 28 1604

"

SERVICES, INC., SIGMA FOUR
INTERNATIONAL MARKETING, INC.,
ROBERTO GALOPPI and CECILIA
GALOPPI,

)
3
)
)
)
)
)
)
)
3
)
,Q)
)

Defendants.

ADMINISTRAT]

DSING ORDER

As it appears the parties have reached a settlement and

compromise of this matter, ;it is ordered that the Clerk
administratively terminate th . action in his records without
prejudice to the rights of the p#itties to reopen the proceeding for
good cause shown, for the entry'8f any stipulation or order, or for

any other purpose required to ain a final determination of the

litigation.
If the parties have not redpened this case within 30 days of

this date for the purpose of 4 pissal pursuant to the settlement

and compromise, the plaintif action shall be deemed to be
dismissed with prejudice.

ENTERED this _ 2/ ~aay of ﬁptember, 1994.

et Bsere

MICHAEL BURRAGE
UNITED STATES DISTRIZT JUDGE

M



IN THE UNITED STATES DISTRICT COURT FOR THEI? I Iﬁ }g ‘)
NORTHERN DISTRICT OF OKLAHOMA

ralie ’) 2
CLIFFORD VERNON HARRIS and vrﬂﬂk
REBA KATHRYN HARRIS, Rmhmdhi a0
inti oo bbhub
Plaintiffs, rcwwm

vs. case No. 93-C-81-BU

v

mNTIAEL L L LT

orSEp 2 6 19%

OKLAHOMA HORSE RACING
COMMISSION, an Administrative
Agency of the State of
Oklahoma, et al.,

Defendants.

ADMINIST _2  S8ING ORDER

As the parties have reachﬁﬂ a settlement and compromise of

this matter, it is ordered .that the Clerk administratively
terminate this action in his records without prejudice to the

- rights of the parties to reopen the proceeding for good cause
shown, for the entry of any stipulation or order, or for any other
purpose required to obtain a fin#l determination of the litigation.

If the parties have not reopened this case within _30 days of

this date for the purpose of dismissal pursuant to the settlement

and compromise, the plaintiffe' action shall be deemed to be
dismissed with prejudice.

Entered this Qawday of Beptember, 1994,

[/

ummwnb STATES DISTRIC

JUDGE



e

IN THE UNITED STA DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA FILE 1)

FRANK A. LOCKE and RONDA N.
LOCKE, Husband and Wife; and
RICH JESSINA CHEVROLET, INC.,
D/B/A FRANK LOCKE CHEVROLET,
GEO,

| el ey L S T
N ASi

Richiard M. Lawr> e,
U. s DICTRC, O

Plaintiffs,

Case No. 93-C-584-BU ////

FNTIAES

P T,
LR I P

0. SEP 28 1004

V.

LARRY BROWN; JACK MARSHALL;
and PEOPLES STATE BANK,
a state banking association,

NORTHERN DISiAiCE 63 v +

Plark

\

T

)
)
)
.)
)
)
)
oy
)
©)
-3
)

)

Defendants.

This matter comes beforg the Court upon the Motion for
Voluntary Dismissal filed by_ﬁhe_plaintiffs, Frank A. Locke and

Ronda N. Locke, Husband and Wi§f  and Rich Jessina Chevrolet, Inc.,

d/b/a Frank Locke Chevrolet, 0. The defendant, Peoples State
Bank, has responded to the moﬁ&mn and the plaintiffs have replied

thereto. Upon due considerati of the parties' submissions, the

Court makes itg determination.
The plaintiffs filed theiy complaint on June 24, 1993. The

defendants, Peoples State Ba Larry Brown and Jack Marshall,

responded to the complaint by Ang a motion to dismiss or, in the

alternative, to stay proceedings pending resolution of a state
court action. On August 26, 1993, the plaintiffs requested a
conference before the Court. he plaintiffs, in their reqguest,
acknowledged that a stay based n the decision of Colorado River

Water Conservation Dist, wv. States, 424 U.S. 800 (1976),




would be appropriate. The plaintiffs stated that they had filed an
amended counterclaim in the state court proceedings and that the
counterclaim incorporated the_alaim asserted in this action. 1In
addition, the plaintiffs stated that they and the defendants, Larry
Brown and Jack Marshall, had reached an agreement to dismiss this
action, but that the defendant, Peoples State Bank, would not so
agree. The plaintiffs requesﬁnd a conference so that the Court
could give further direction$ §¢ the plaintiffs.

Thereafter, on September 15, 1993, the plaintiffs and the
defendants, Larry Brown and Jack Marshall, filed a Jjoint
stipulation of dismissal. On Beptember 22, 1994, the plaintiffs
filed their motion seeking te dismiss their action against the
defendant, Peoples State Bank. The Court, on September 27, 1993,
entered an order denying the plaintiffs' motion for a conference,
dismissing the defendants, Larr? Brown and Jack Marshall, pursuant
to their stipulation, and staying the balance of the action pending
resolution of the state court action. In its order, the Court

failed to address the plaintiffs' motion for voluntary dismissal.

On September 2, 1994, thiﬁf&ourt lifted the stay and directed
the defendant, Peoples State Bank, to respond to the plaintiffs'
voluntary dismissal motion. In their response, the defendant
requests an award of attorney's fees pursuant to 28 U.S.C. § 1927
prior to any dismissal of thﬁ p1aintiffs' action. The defendant
contends that the plaintiffu' have unreasonably multiplied the

proceedings between the parties by filing this action and have



burdened the defendant with a &ﬁi‘:’ense of an action allegedly having
no merit.

The plaintiffs, in reply, ﬁrgue that their claims have merit.
In addition, they contend that they have not acted in bad faith by

commencing this lawsuit and th hmending their counterclaim in the

state court action to add the_mﬁﬁse of action alleged herein. The
plaintiffs assert that they aﬁ%aed to stay this action and also
proposed to dismiss this actiqﬁ: According to the plaintiffs, the
imposition of attorney's fe§§ 'under 28 U.S.C. § 1927 is not
appropriate. |

The Court, upon due ﬁﬁhsideration, concludes that the
plaintiffs' motion should be gﬁ#nted. The plaintiffs have amended
their counterclaim in the staté court action to include the claim
in this action. With the ameﬁ@?ent, the Court sees no reason why

this litigation should continue, The Court also concludes that the

defendant's request for attonﬁﬁy's fees pursuant to 28 U.S.C. §
1927 should be denied. 1In thé;Court's view, the plaintiffs have
not multiplied the proceedinqﬂiﬁnraasonably and vexatiously so as
to require the plaintiffs to gﬁtisfy the attorney's fees incurred
in defending this action. Oncé'the plaintiffs were granted leave
to file an amended counterclaim, they informed the Court that a

stay would be appropriate and mpted to obtain a stipulation of

dismissal from the defendant The Court concludes that the

plaintiffs' conduct does not wWi¥rant the imposition of attorney's

fees under 28 U.S.C. § 1927.




Accordingly, the plaintiff's Motion for Voluntary Dismissal
(Docket No. 9) is GRANTED. This action is DISMISSED WITHOUT
PREJUDICE.  The defendant, Peoples State Bank's request for

attorney's fees under 28 U.S.G;;§ 1927 is DENIED.

e 5
ENTERED this Al dwﬁ of September, 1994.

I{CHAFT, BURRAGE
MITED STATES DISTRICT JUDG




IN THE UNITED STATES bIsTRICT courT ForR THE ' T T, E

§ICT OF OKLAHOMA

Richard M. Lawir-

S. DICTR.C

STEPHEN P. WALLACE,

Plaintiff,

: M‘PIHERN DISTx IU
Case No. 94-C-168-BU

[ Rl abanti WP

VS.

WAL-MART STORES, INC., a
Delaware Corporation,

Defendant.

STP 271994 W)

y, {"':srk

-.€

; ' .
AR L"‘\"\'Uzut‘\._T

[}.:!\]‘_;_W_QLI 2% 1994

)
)
)
“5)
)
)
S
-
)

This action came before th@é Court upon Defendant's Motion for
Summary Judgment, and the issunﬁ,having been duly considered and a

decision having been duly rendared,

IT IS HEREBY ORDERED, ADJYDGED and DECREED that judgment is

entered in favor of Defendant, Wal-Mart Stores, Inc., a Delaware
Corporation, and against Plai £f, Stephen P. Wallace, and that
Defendant, Wal-Mart Bﬁﬁres, Inc., a Delaware
Corporation, recover of Plainti??, Stephen P. Wallace, its costs of
action.

Dated at Tulsa, Oklahoma,'ﬁhis __ Al day of September, 1994.

M(CMBWM?

. MICHAEL BURRAGE
UNITED STATES DISTRICT J DGE

&?



IN THE UNITED STATES DISTRICT COURT FOR iﬂ% :I I; IE

NORTHERN DISTRICT OF OKLAHOMA SEP 271994

Richard M. Lawr= ‘ne
U. 8. DISTRICY L
KORTHERN DISLaiCT Gr

Case No. 94-C-168-BU

STEPHEN P. WALLACE,

Plaintiff,
vs.

WAL-MART STORES, CO.,
ENTERED Ox 0OG

|\ PRl

Defendant.

.
]M

'

KT

DATE_SEF 28 1544

ORDER

This matter comes before the Court upon the Motion for Summary
Judgment of Defendant Wal-Mart 8tores, Inc. filed on August 29,
1994. From reviewing the Court file, it appears that Plaintiff has
not responded to Defendant's Motion for Summary Judgment within the
time prescribed by the Local Rules and has not filed a request for
an extension of time to respond:to the Motion. Pursuant to Local
Rule 7.1(C), the Court thereforeé deems the Motion confessed.

Having independently reviewﬁd the Motion, the Court finds that
no genuine issues of material fact exist and that Defendant is
entitled to judgment as a matter of law.

Accordingly, Defendant'a'éﬁation for Summary Judgment is
GRANTED. Judgment shall issue :Eerthwith.

ENTERED this _2¢& day of ﬂnptember, 1994.

N\M( A Mo

MICHAEL BURRAG
UNITED STATES DISTRICT JUDGE



UNITED STATES ﬂIﬂTRICT COURT FOR THE

PATTI L. CHRISMAN,

STATEMENT OF OBJECTION
Plaintirr,

object to this motion.
vs.

DONNA E. SHALALA,
SECRETARY OF HEALTH AND
HUMAN SERVICES,

Tt Sapl Nu? sl Sual Vst ‘et P Yt Sest St

Defendant.
CASE NO. 94-C-150~-E

Upon the motion of thé defendant, Secretary of Health and
Human Services, by Stephen C. ﬁhwis, United States Attorney of the
Northern District of Oklahoma, through Phil Pinnell, Assistant
United States Attorney, and for good cause shown, it is hereby
ORDERED that this case be remandad to the Secretary for additional
evaluation of the Plaintiff's past relevant work and a new hearing
decision.

;
DATED this gé szc'day of C}dé;CLéZIXL§€«_) , 1994,

S/ JAMES O. ELLISON

ri?;!nn STATES DISTRICT JUDGE
SUBMITTED BY:

STEPHEN C. LEWIS
United States Attorney

?MW

PHIL PINNELL, OBA #7169
Assistant United States Attorﬂﬁy
333 West 4th Street, Suite 3460
Tulsa, OK 74103~ 3809

(918) 581-7463

NORTHERN DI‘@I¢@ OF OKLAHOMA F I L E D

Opposing counsel doesSEAQYT 1994

pniiind iy

ENTERED ON DOCKET

DATE f?;;257’§?§//



NORTHERN DISTRICT OF OKLAHOMA

FILED

SEP 27 1934

M. Lawrence, Clerk
ai&hardo STRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
Vs,

)
)
)
)
)
)
LAURA M. BARNES aka LAURA M, 2 )
JONES aka LAURA M. HARRIS ; THE )
TULSA DEVELOPMENT AUTHORITY; 1_ )
COUNTY TREASURER, Tulsa County, )
Oklahoma; BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, )
Oklahoma, )

)

)

Defendants. . ) CIVIL ACTION NO. 94-C-260-E

FORECLOSURE

This matter comes on for consideration this 727 day

of év—ﬂj/ , 1994. The Plaintiff appears by Stephen C.
] -

Lewig, United States Attorney for the Northern District of

Oklahoma, through Neal B. Kirkﬁﬁtrick, Agsistant United States
Attorney; the Defendants, COUNT% TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY CfféI-MI_SSIONERS, Tulsa County,
Oklahoma, appear by J. Dennis $#mier, Assistant District
Attorney, Tulsa County, Oklahomﬁg the Defendant, THE TULSA
DEVELOPMENT AUTHORITY, appears.by its attorney, Doris Fransein;
and the Defendant, LAURA M. Bhﬂﬁﬂs aka Laura M. Jones aka Laura
M. Harris, appears not, but maﬁ@a default.

The Court being fully adv1sed and having examined the

court file finds that the Defamﬁant TULSA DEVELOPMENT AUTHORITY,

acknowledged receipt of Summorig and Complaint on March 21, 1994;

that De_fendant, COUNTY TREASURER, Tulsa County, Oklahoma,

acknowledged receipt of Summons and Complaint on around March 22,

ENTERED ON DOCKET

onre. 7287 Y




1994; and that Defendant, BOARD OF COUNTY COMMISSIONERS, Tulsa
County, Oklahoma, acknowledged receipt of Summons and Complaint
on March 18, 1994.

The Court further finds that the Defendant, LAURA M.
BARNES aka Laura M. Jones aka Laura M. Harris, was served by
publishing notice of this actibn in the Tulsa Daily Commerce %
Legal News, a newspaper of genéral circulation in Tulsa County,
Oklahoma, once a week for six (6} consecutive weeks beginning
June 8, 1991, and continuing through July 13, 1994, as more fully
appears from the verified proof of publication duly filed herein;
and that this action is one in which service by publication is
authorized by 12 0.S. Section 2004 (c) (3) (¢). Counsel for the
Plaintiff does know the whereabouts of the Defendant, LAURA M.
BARNES aka Laura M. Jones aka Laura M. Harris, but due to the
circumstances of the property=&$ stated on the Marshal Service;
service cannot be made upon s&i&_Defendant within the Northern
Judicial District of Oklahomaid# the State of Oklahoma by any
other method, or upon said Defuhdant without the Northern
Judicial District of Oklahoma.ﬁ? the State of Oklahoma by any
other method. The Court conducted an inquiry into the
sufficiency of the service by ﬁublication to comply with due
process of law and based upon ﬁhe evidence presented together
with documentary evidence finds that the Plaintiff, United States
of America, acting the Departmant of Housing and Urban
Development, and its attorneyﬁ;”Stephen C. Lewis, United States
Attorney for the Northern Disﬁﬁict of Cklahoma, through Neal B.
Kirkpatrick, Assistant United states Attorney, fully exercised

due diligence in ascertaining the true name and identity of the



party served by publication with respect to her present place of
residence and/or mailing addres®. The Court accordingly approves
and confirms that the service by publication is sufficient to
confer jurisdiction upon this Court to enter the relief sought by
the Plaintiff, both as to subject matter and the Defendant served
by publication.

It appears that the Defendants, COUNTY TREASURER, Tulsa
County, Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa
County, Oklahoma, filed their'hhswers on April 12, 1994; that the
Defendant, THE TULSA DEVELOPMENT AUTHORITY, filed its Answer and
Cross-Complaint on March 28, l994; and that the Defendant, LAURA
M. BARNES aka LAURA M. JONES aka LAURA M. HARRIS, has failed to
answer and her default has thenéfore been entered by the Clerk of
this Court.

The Court further fiﬂﬁs that this is a suit based upon
a certain mortgage note and foﬁ f0reclosure of a mortgage
securing said mortgage note uﬁﬁh'the following described real
property located in Tulsa Couﬁﬁ?, Oklahoma, within the Northern
Judicial District of Cklahoma:

Lot Ten (10), Block Seven (7) VALLEY VIEW

ACRES ADDITION to the City of Tulsa, Tulsa

County, State of Oklaboma, according to the

recorded Plat thereof.

The Court further fiﬁ@ﬁ that on April 17, 1979, the
Defendant, LAURA M, BARNES, exﬁéuted and delivered to Charles F.
Curry Company, her mortgage nQﬁé in the amount of $13,650.00,
payable in monthly installmenté;.with interest thereon at the
rate of Nine and One-Half perﬁéht (9.5%) per annum.

The Court further finds that as security for the



payment of the above-described ﬁote, the Defendant, LAURA M.
BARNES, executed and delivered tQ Charles F. Curry Company, a
mortgage dated April 17, 1979, eovering the above-described
property. Said mortgage was recorded on April 19, 1879, in Boock
4393, Page 1953, in the records of Tulsa County, Oklahoma.

The Court further finﬁs that on June 29, 1990,
Charles F. Curry Company, assighed the above-described mortgage
note and mortgage to the Secretﬁfy of Housing and Urban
Development of Washington, D.C.; his successors and assigns.
This Aggignment of Mortgage waé fec0rded on July 10, 1990, in
Book 5263, Page 2332, in the r&gbrds of Tulsa County, Oklahoma.

The Court further finds that on August 1, 1990, the
Defendant, LAURA M. BARNES, enﬁéred intc an agreement with the
Plaintiff lowering the amount of the monthly installments due
under the note in exchange for the Plaintiff's forbearance of its
right to foreclose. Supersediﬁg agreements were reached between
these same parties on October 1; 1991 and May 1, 1992.

The Court further fimds that the Defendant, LAURA M.
BARNES aka Laura M. Jones aka Laura M, Harris, made default under
the terms of the aforesaid ndbé and mortgage, as well as the
terms and conditions of the fofﬁearance agreements, by reason of
her failure to make the monthly installments due thereon, which
default has continued, and thaﬁ?by reason thereof the Defendant,
LAURA M. BARNES aka Laura M. J&ﬁea aka Laura M. Harris, is

indebted to the Plaintiff in the principal sum of $18,836.80,

plus interest at the rate of Nime and One-Half percent per annum
from March 1, 1994 until judgméﬁt, plus interest thereafter at

the legal rate until fully paid, and the costs of this action.
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The Court further finds that the Defendant, COUNTY
TREASURER, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount of $17.00 which became a lien on the
property as of June 26, 1992; a-lien in the amount of $8.00 which
became a lien on the property ag of June 25, 1993; and a claim in
the amount of $8.00 for 1993 taxes due. Said liens and claim are
inferior to the interest of the:Elaintiff, United States of
America.

The Court further findes that the Defendant, THE TULSA
DEVELOPMENT AUTHORITY, has a lien on the property which is the
subject matter of this action by virtue of a second Mortgage of
the property the amount of $2,619.00 which became a lien on the
property as of January 3, 1989. Said lien is inferior to the
interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, LAURA M.
BARNES aka Laura M. Jones aka Laura M. Harris, is in default, and
has no right, title or interest in the subject real property.

The Court further fiﬁ&ﬁ that the Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa Coﬁnty, Oklahoma, claims no right,
title or interest in the subjeet real property.

The Court further finde that pursuant to 12 U.S.C.
1710{(1) there shall be no right Df redemption (including in all
instances any right to possession based upon any right of
redemption) in the mortgagor or'any other person subsequent to
the foreclosure szale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

Plaintiff, the United States of America, acting on behalf of the



Secretary of Housing and Urban Development, have and recover
judgment In Rem against the Deféndant, LAURA M. BARNES aka Laura
M. Jones aka Laura M. Harris, in the principal sum of $18,836.80,
plus interest at the rate of Niﬁe and One-Half percent per annum
from March 1, 1994 until judgment, plus interest thereafter at
the current legal rate of 5.49 2 . bercent per annum until paid,
plus the costs of this action, and any additional sums advanced
or to be advanced or expended dﬁring this foreclosure action by
Plaintiff for taxes, insurance,.abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDEREﬁ; ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and
recover judgment in the amount of $33.00 for personal property
taxes for the years 1991, 1992 and 1993, plus the costs of this
action. |

IT IS FURTHER ORDERED; ADJUDGED, AND DECREED that the
Defendant, THE TULSA DEVELOPME&T AUTHORITY, have and recover
judgment In Rem in the amount 6f $2,619.00 with accrued interest
at the judgment rate from and #fter March 1, 1994, plus the
attorney's fees in the amount of 392.00.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, LAURA M. BARNES aka Laura M. Jones aka Laura M.
Harris, has no right, title or interest in the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma,
has no right, title, or interest in the subject real property.

IT IS FURTEER ORDERED, ADJUDGED, AND DECREED that upon

the failure of said Defendant, LAURA M. BARNES aka Laura M. Jones



aka Laura M. Harris, to satisfy the judgment In Rem of the
Plaintiff herein, an Order of Salg shall be issued to the United
States Marshal for the Northern District of Oklahoma, commanding
him to advertise and sell according to Plaintiff's election with
or without appraisement the real property involved herein and
apply the proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property; |

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

In payment of Defendant, THE TULSA DEVELOPMENT

AUTHORITY, in the amount of $2,619.00, plus interest

at the judgment rate from and after March 1, 1994,

pPlus attorney's fees inm the amount of $3592.00.

Fourth:

In payment of Defendan#, COUNTY TREASURER,

Tulsa County, Oklahom@,.in the amount of

$33.00, personal property taxes which are

currently due and owihg.
The surplus from said sale, if aﬁy, shall be deposited with the
Clerk of the Court to await furtﬂér Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that

pursuant to 12 U.S.C. 1710(1) there shall be no right of



redemption (including in all inétances any right to possession
based upon any right of redemptibn) in the mortgagor or any other
person subsequent to the foreclﬁsure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the abovaédescribed real property, under
and by virtue of this judgment éﬁd decree, all of the Defendants
and all persons claiming under ﬁﬁem since the filing of the
Complaint, be and they are foreﬁpr barred and forecloged of any
right, title, interest or claiﬁ:in or to the subject real

property or any part thereof. '_ %/ JAMES O. ELLISON

UNITED STATES DISTRICT JUDGE
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STEPHEN C. LEWIS
United States Attorney
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Assistant United States Attorn&y
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,
VS. P
L L B
Braden Keith Bartholic; Carolyn
Sue Bartholic, fka Carolyn Sue I AR

)

)

)

)

)

)

)

Davis; Beneficial Oklahoma, Inc., )
fka Beneficial Finance Co. of )
)

)

)

)

)

)

)

)

)

Oklahoma; Leroy Canfield;

Pauline Canfield; Tulsa,

Oklahoma, City-County Health

Dept.; COUNTY TREASURER, Tulsa
County, Oklahoma; BOARD OF COUNTY
COMMISSIONERS, Tulsa County,
Oklahoma,

T

EP‘!TF?PH R B
il T

oo SEP 2 8 joy

Defendants. CIVIL ACTION NO. 94-C-171-B
AMENDED SMENT OF FORECLOSURE

This matter comes on for consideration this 5257 - an of M , ,
[74

1994; previously filed on September 22, 1994, but due to scrivener’s error was dated the
22nd day of October 1994.

The Plaintiff appears by Stephen C. Lewis, United States Attorney for the
Northern District of Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD
OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, appear by J. Dennis Semler,
Assistant District Attorney, Tulsa County, Oklahoma; and the Defendants, BRADEN KEITH
BARTHOLIC; CAROLYN SUE BARTHOLIC; BENEFICIAL OKLAHOMA, INC.;
LEROY CANFIELD; PAULINE CANFIELD; and TULSA, OKLAHOMA, CITY-

COUNTY HEALTH DEPARTMENT, appear not, but make default.



The Court being fully advised and having examined the court file finds that the
Defendant, LEROY CANFIELD, acknowledged receipt of Summons and Complaint on
March 2, 1994; that the Defendant, PAULINE CANFIELD, acknowledged receipt of
Summons and Complaint on March 2, 1994; that the Defendant, BRADEN KEITH
BARTHOLIC, was served with process a copy of Summons and Complaint on August 4,
1994; that the Defendant, CAROLYN SUE BARTHOLIC, was served with process a copy
of Summons and Complaint on April 13, 1994; that the Defendant, BENEFICIAL
OKLAHOMA, INC., was served with process a copy of Summons and Complaint on
April 20, 1994; that the Defendant, TULSA, OKLAHOMA, CITY-COUNTY HEALTH
DEPARTMENT, was served with process a copy of Summons and Complaint on April 13,
1994; that Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, acknowledged
receipt of Summons and Complaint on March 3, 1994; and that Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa County, Oklahoma, acknowledged receipt of Summons
and Complaint on February 28, 1994.

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COSSIONERS, Tulsa County, Oklahoma, filed
their Answers on March 21, 1994; and that the Defendants, BRADEN KEITH
BARTHOLIC; CAROLYN SUE BARTHOLIC; BENEFICIAL OKLAHOMA, INC.;
LEROY CANFIELD; PAULINE CANFIELD; and TULSA, OKLAHOMA, CITY-
COUNTY HEALTH DEPARTMENT, have failed to answer and their default has therefore
been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon a certain mortgage note

and for foreclosure of a mortgage securing said mortgage note upon the following described

-2 -



real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

Lot One (1), Block Two (2), RODDENS RESUBDIVISION

OF BLOCK 3, BELFLOWER HEIGHTS ADDITION to

Tulsa, Tulsa County, State of Oklahoma, according to the

recorded plat thereof,

The Court further finds that on December 3, 1980, the Defendant, CAROLYN
SUE DAVIS and Michael J. Davis, then husband and wife, executed and delivered to
Midland Mortgage Co., a mortgage note in the amount of $21,100.00, payable in monthly
installments, with interest thereon at the rate of Thirteen and One-Half percent (13.5%) per
annum,

The Court further finds that as security for the payment of the above-described
note, the Defendant, CAROLYN SUE DAVIS and Michael J. Davis, then husband and wife,
executed and delivered to Midland Mortgage Co., a mortgage dated December 3, 1980,
covering the above-described property. Said mortgage was recorded on December 8, 1980,
in Book 4514, Page 2117, in the records of Tulsa County, Oklahoma.

The Court further finds that on April 26, 1990, Midland Mortgage Co.,
assigned the above-described mortgage note and mortgage to the Secretary of Housing and
Urban Development of Washington, D.C., his successors and assigns. This Assignment of
Mortgage was recorded on May 11, 1990, in Book 5252, Page 1410, in the records of Tulsa
County, Oklahoma.

The Court further finds that on May 1, 1990, the Defendants, BRADEN

KEITH BARTHOLIC and CAROLYN SUE BARTHOLIC fka Carolyn Sue Davis, husband

and wife, entered into an agreement with the Plaintiff lowering the amount of the monthly



installments due under the note in exchange for the Plaintiff’s forbearance of its right to
foreclose.

The Court further finds that tl'm Defendants, BRADEN KEITH BARTHOLIC
and CAROLYN SUE BARTHOLIC fka Carelyn Sue Davis, made default under the terms of
the aforesaid note and mortgage, as well as t]:le terms and conditions of the forbearance
agreement, by reason of their failure to make the monthly installments due thereon, which
default has continued, and that by reason thewof the Defendants, BRADEN KEITH
BARTHOLIC and CAROLYN SUE BARTHOLIC fka Carolyn Sue Davis, are indebted to
the Plaintiff in the principal sum of $33,864..f§3, plus interest at the rate of Thirteen and One-
Half percent per annum from January 1, 1994 until judgment, plus interest thereafter at the
legal rate until fully paid, and the costs of this action in the amount of $11.28 fees for
service of Summons and Complaint.

The Court further finds that the Defendants, BRADEN KEITH BARTHOLIC;
CAROLYN SUE BARTHOLIC; BENEFICH&L OKLAHOMA, INC.; LEROY CANFIELD;
PAULINE CANFIELD; and TULSA, OKLAHOMA, CITY-COUNTY HEALTH
DEPARTMENT, are in default, and have no right, title or interest in the subject real
property.

The Court further finds that thz Defendants, COUNTY TREASURER and
BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, claim no right, title
or interest in the subject real property.

The Court further finds that punuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all mstancea any right to possession based upon any right of

redemption) in the mortgagor or any other pei-‘son subsequent to the foreclosure sale.
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IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judglﬁent against the Defendants, BRADEN KEITH
BARTHOLIC and CAROLYN SUE BARTHOLIC fka Carolyn Sue Davis, in the principal
sum of $33,864.33, plus interest at the rate. of Thirteen and One-Half percent per annum
from January 1, 1994 until judgment, plus interest thereafter at the current legal rate of

5, (A percent per annum until paid, plus the costs of this action in the amount of $11.28
fees for service of Summons and Complaint_,- and any additional sums advanced or to be
advanced or expended during this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BRADEN KEITH BARTHOLIC; CAROLYN SUE BARTHOLIC;
BENEFICIAL OKLAHOMA, INC.; LEROY CANFIELD; PAULINE CANFIELD; and
TULSA, OKLAHOMA, CITY-COUNTY HEALTH DEPARTMENT, have no right, title or
interest in the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, COUNTY TREASURER and BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma, have no right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, BRADEN KEITH BARTHOLIC and CAROLYN SUE
BARTHOLIC fka Carolyn Sue Davis, to sati;ﬁfy the judgment of the Plaintiff herein, an
Order of Sale shall be issued to the United States Marshal for the Northern District of

Oklahoma, commanding him to advertise and sell according to Plaintiff’s election with or
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without appraisement the real property involved herein and apply the proceeds of the sale as

follows:

First:

In payment of the costs of thig action accrued and accruing

incurred by the Plaintiff, inchading the costs of sale of said real

property;

Second:

In payment of the judgment repdered herein in favor of the

Plaintiff; |
The surplus from said sale, if any, shall be dﬁposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDE:, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of réﬂemption) in the mortgagor or any other person
subsequent to the foreclosure sale. |

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described rcal'propcrty, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred foreclosed of any right, title, interest or claim

in or to the subject real property or any pal‘t 'thercof
- A 1L
UNITED STATES DISTRICT JUDGE




APPROVED:

STEPHEN C. LEWIS
United States Attorney
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Assistant United States Attorngy
3900 U.S. Courthouse

Tulsa, Oklahoma 74103
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Tulsa, Oklahoma 74103
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

o 1
oo SEP 28 198
/

Case No. 93-C-525-B

FILED

SEP 2 § 1994

Richard M. Lawrence, Court Clerk
U.S. DISTRICT COURT

ROBERT M. RAEL,

Plaintiff,
vs.
DONNA E. SHALALA,

Secretary of Health and
Human Services,

L L A A L WL R R ey W

Defendant.

QRDER
This matter comes on for consideration of Plaintiff's
Complaint seeking judicial review of the final decision of the
Secretary of Health and Human Services (Secretary) denying
Plaintiff's application for disability insurance benefits for the
period from and after December 31, 1991, under the Social Security

Act, as amended, 42 U.S.C. § 301 etfseq.

Robert M. Rael, (Plaintiff or claimant) filed an application
for social security disability benefits (hereinafter "benefits")
with the Defendant on July 26, 1991. Plaintiff's application was
denied initially, and again wupon reconsideration. After an
administrative hearing held on September 8, 1992, the
Administrative Law Judge (ALJ) 1issued a partial favorable decision
on October 8, 1992, holding that claimant was disabled during the
closed period of Decenmber 18, 1989 through December 31, 1991, but
not thereafter. The Appeals Council denied the Plaintiff's request

for review on April 5, 1993,



The Plaintiff filed this action pursuant to 42 U.S.C. §405{(q),
seeking judicial review of the administrative decision to deny
benefits under §§216(i) and 223 of the Social Security Act, from
and after December 31, 1991. Judicial review of the Secretary's
determination is 1limited in s8cope by 42 U.S.C. § 405(g). The
Court's sole function is to determine whether the record as a whole
contains substantial evidence'té support the Secretary's decision.
The Secretary's findings Staﬁd if they are supported by "such

relevant evidence as a reasonable mind might accept as adequate to

support a conclusion." Richaxdson v. Perales, 402 U.S. 389, 401
(1971) (citing Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197,
229 (1938). In deciding whether the Secretary's findings are

supported by substantial evidence, the Court must consider the

record as a whole. Hephner v, Mathews, 574 F.2d 359 (6th Cir.1978).

Plaintiff sets forth four grounds for reversing the ALJ's

denial of benefits:

1) The ALJ erroneously rejected the opinion of
claimant's treating physician and produced no other
substantial evidence.

2) The ALJ ignored evidence of the side effects of
medication.

3) The ALJ made findings contrary to the requirements
of Social Security Ruling 83-12.

4) The ALJ mischaracterized the testimony of the vocational
expert.

The Social Security Actf’ntitles every individual who "is

under a disability" to a disability insurance benefit. 42 U.S.C.A.
§ 423(a) (1) (D) (1983). "Disahﬁiity“ is defined as the "inability
to engage in any substantial @ainful activity by reason of any

medically determinable physié&l or mental impairment." Id.



§423(d) (1) (). An individual

"shall be determined to be under a disability
only if his physical or mental impairment or
impairments are of such severity that he is
not only unable to do his previous work but
cannot, considering his age, education, and
work experience, engage in any other kind of
substantial gainful work which exists in the
national economy, regardless of whether such
work exists in the immediate area in which he
lives, or whether & specific Jjob vacancy
exists for him, or whether he would be hired
if he applied for work."

Id. § 423(d)(2)(A).

The Secretary has established a five-step process for

evaluating a disability claim. See, Bowen v. Yuckert, 482 U.S. 137,

107 S.Ct. 2287, 96 L.Ed.2d 119 (1987); Talbot v. Heckler, 814 F2d

1456

(10th C€ir.1987); Tillery v. Schweiker, 713 F.2d 601 (10th

cir.1983); and Reyes v. Bowen, 845 F.2d 242, 243 (10th Cir. 1988).

The five steps, as set forth in the authorities above cited,

proceed as follows:

(1) 1Is the claimant currdntly working?
A person who is working is not disabled.
20 C.F.R. § 416.920(b).

(2) If claimant is not working, does the claimant have a
severe impairment? A person who does not have an impairment or
combination of impairments severe enough to limit his or her
ability to do basic work activities is not disabled. 20
C.F.R. § 416.920(c).

(3) If the claimant has & severe impairment, does it meet or
equal an impairment listed in the "Listing of Impairments," 20
C.F.R. § 404, subpt. P, #app. 1. A person whose 1mpa1rment
meets or equals one of the impairments listed therein is
conclusively presumed to: h& disabled. 20 C.F.R. § 416.920(d).

(4) Does the 1mpairment:f*avent the claimant from doing past
relevant work? A person wlo is able to perform work he or she
has done in the past is nekt disabled. 20 C.F.R. § 416.920(e).



(5) Does claimant's impairment prevent him or her from doing

any other relevant work available in the national economy? A

person whose impairment precludes performance of past work is

disabled unless the Secretary demonstrates that the person can
perform other work available in the national economy. Factors
to be considered are age, gducation, past work experience, and

residual functional capaeity. 20 C.F.R. § 416.920(f).

If at any point in the process the Secretary find that a person is
disabled or not disabled, thm.raview ends. Reyes, at 243; Talbot
v. Heckler, at 1460; 20 C.F.R. § 416.920.

The Secretary's findings 'stand if such findings are supported
by substantial evidence, considering the record as a whole. Bernal
v. Bowen, 851 F.2d 297, 299 (10th Cir. 1988); Campbell v. Boven,
822 F.2d 1518, 1521 (10th Cir. 1987). "Substantial evidence"
requires '"more than a scintilla, but less than a preponderance,"
and is satisfied by such relevant "evidence that a reasonable mind

might accept to support the ¢eonclusion." Campbell v. Bowen, at

1521; Brown, at 362.

The ALJ followed the five-step approach set forth above and

concluded (Tr. 13-21):

1) That claimant has t engaged in any substantial
gainful activity since ‘alleged onset date, December
18, 1989 (although claimant attempted to return to work
in December, 1990, he only worked for 4 days, and quit
because of back pain).

2) That the claimant has significant impairments (the
ALJ found this was consistent with treating physician Dr.
Hayes' progress notes but rejected Dr. Hayes overall
opinion that claimant was disabled).

3) That "comparison of @laimant's back impairment with
section 1.00 et seq. ©f the Listing of Impairments
reveals that it does not @gpecifically satisfy any of the
sections of said Listing*, Id. at 17.

4) That claimant cannot perform his past relevant work
as cross-country truck driver and construction laborer

4



since both are "heavy in exertional level". Id. at 20

5) That "Commencing Jappnary 1, 1992, the claimant had
the residual functional gapacity to perform the broad
range of sedentary and 1light level work." The ALJ
concluded that claimant, & 34 year old, (which is defined
as a younger individual 20 CFR 404.1568), considering
"the types of work which the claimant is functionally
capable of performing . . . in combination with his age,
education, and work experfence, . . . can be expected to
make a vocational adju ent to work which exists in
sigPificant numbers in e national ecconomy." Id. at
23.

The Secretary determined that under the Social Security Act
claimant was disabled for the period beginning December 18, 1989 to

and including December 31, 1991. Claimant argues that in order to

terminate this established disability the Secretary or his delegate

must find "medical improvemernt in the individual's impairment or

combination of impairments" ﬁﬁinh is related to the individual's
ability to work. Id. at §423(ﬂ1{1)(A), and that "the individual is

now able to engage in subsgtantial gainful activity". Id. at

§423(f) (1) (B). Claimant furtheér avers that to facilitate this

determination the Secretary has established an eight-part
sequential evaluation proces#ﬁfnr use in termination reviews. 20

CFR §404.1594(f) (1)~-(8).

ing any work constituting
y?

1.Is beneficiary perfe
substantial gainful act:

2.Does current impairmént meet or equal a listed
impairment? '

3.Has there been medica¢s'mprovement?

' The ALJ set forth avai
worker and machine operator i§
11,500 and 5,000, respective
respectively, and
following numbers:

e sedentary jobs such as assembly
e following numbers: Regionally -
nationally - 91,500 and 39,500,
such as delivery driver in the
8,500; nationally - 67,500.
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the claimant's ability to do
work, i.e., has there b an increase in the residual
functlonal capacity (RFC)} based on the impairment(s)
present at the time of the most recent favorable medical
determination?

4.If so, is it related

5, If there has been no médical improvement, or if such
improvement is not relate#f to claimant's ability to work,
do any of the exceptions %o medical improvement apply?

nt is related to ability to do
ptions found in §404.1594(d) -
the current impairments in

6. If the medical improv
work, or if one of the e
(e) apply, then are a

combination severe? B

7.Considering all current impairments, does beneficiary
have sufficient RFC to do past relevant work?

age, education, and past work
ary have sufficient RFC to

8.In addition, consideri:
experience, does benef
perform other work?

Claimant initially char::h that the ALJ improperly rejected
treating physician Dr. Hayes' opinion that claimant was temporarily

her cryptic evaluation, under date

totally disabled. Dr. Hayes'

of July 30, 1992, was that claiftant "is presently under my care and

treatment and he will remain temporarily totally disabled for six
months which is approximatelffuntil January, 1993." Tr. at 206.
There appears to be no contempeorary brogress or examination notes
in the record supporting thi&yavaluation. However, on April 20,

1992, Dr. Hayes had noted:

llow up visit. He seems to be
function at the light level of
of 25 pounds. He is ready to
ening is not indicated as he
1. His fusion® looks 1like it
will see him back in 3 months."

"Patient is in today for:
doing quite well. He woul
activity with limitatie
begin Voc Rehab. Work h
plans tc go back to scl
has healed satisfactorily

ugust 6, 1991, as follows: Lateral
h 111ac bond graft and segmental
ed a decompressive laminectomy at

2 claimant had surgery o
mass fusion, L 2-3 and L 3-4
fixation. Dr. Detweiler perf:
same levels.




Dr. Hayes' previous notes of Féﬁruary 7, 1992, states that claimant
"is getting more stiff since ﬁﬁ{stopped therapy"; that "he remains
TTD*"; and that Dr. Hayes fﬁﬁhink[s] he will have permanent
limitations of no bending, stdﬁging or twisting and no lifting over

35 pounds on a repetitive basi#." Tr. at 205.

Plaintiff's argument thmi the ALJ did not give the proper
weight to the opinion of tﬁ&“treating physician Dr. Hayes is
unpersuasive. While a treating physician's opinion is entitled to

extra weight unless it is c&ﬁ;radicted by substantial evidence,

Kemp v. Bowen, 816 F.2d 1469, 1476 (10th Cir. 1987); Frey v. Bowen,

816 F.2d 508, 513 (10th Cir;,1987); Turner v. Heckler, 754 F.2d

326, 329 (10th Cir. 1985); Mo v. Heckler, 722 F.2d 1033, 1039

(2nd Cir. 1983), it too must’ gupported by credible evidence and
cannot operate 1in a vacuum;ﬁﬁr. Hayes own progress notes are

sufficient to sustain the AL@@E conclusion that claimant was no

longer temporarily totally dis#ibled in that he could "function at

the light level of activity with limitations of 25 pounds". The
answer to Plaintiff's argument that the ALJ did not give the proper

weight to the opinion of the.

treating physician Dr. Hayes is that
he did give it proper weight, #erely disagreeing with the doctor's

legal conclusion that only béing able to "function at the light

level of activity with 1 tions of 25 pounds" made onhe

at 205.
The ALJ considered all : the evidence and concluded that

Plaintiff could perform sedeftary or light work. The findings of

3 temporarily totally dis



the Secretary as to any fac¢t are conclusive if supported by
substantial evidence. 42 U.S.CﬁiﬁéOS(g). It is not the duty of this
Court to reweigh the evidence ﬁ%’substitute its discretion for that

of the ALJ. Hargis v. Sulljvan, 945 F.2d 1482, 1486 (10th Cir.

1991); Casias v. Secretary lth & Human Services, 933 F.2d

799, 800 (10th Cir. 1991). Thnéﬁaurt concludes there is substantial
evidence to support the ALJ'#}ﬁinding that Plaintiff is able to
perform sedentary or light wﬁfk and further concludes that the
ALJ's decision to not rely aﬁibr. Hayes' ultimate conclusion of
July, 1992, that claimant wa&fﬁtemporarily totally disabled" is
supported by the record. |

The Court next consider@ claimant's charge that the ALJ

ignored evidence of the side ects of medication. The Secretary

argues that claimant's progres#$ notes do not contain complaints to

his treating physicians of anygfﬂverse side effects from medication

rther, claimant's own testimony is

during the adjudicated period.“ﬁ
that he got only about five ﬁ#urs of sleep in an average night
without taking the drug Flexaril but that when he takes the drug
nightly he can get "a solid #®leep". Claimant's testimony that
Flexeril makes him feel ﬁﬁaxy relaxed", without further

elaboration, is not shown to ] inconsistent with an ability to

function at the sedentary or ‘Jight work level. The drug Soma,

taken by claimant two or three fime daily when he does not have the
responsibility of his childres;, also "makes me very relaxed" and
was last prescribed in March, 1991. The record is devoid of

medical testimony which establishes the possible or probable side



effects of Soma* and, even coupled with claimant's own opinion that
if he would drive after taking Boma "I think my reaction time would
be way off" is insufficient teo support his argument that the ALJ
failed to consider the side effects of the medication claimant was
taking.

Claimant's third argument, that the ALJ made findings contrary
to the requirements of Social Security Ruling 83-12, is next
considered. Claimant argues th#t a finding that he could perform
light and sedentary jobs despite the need to alternate between
sitting and standing is contrary to Social Security Ruling 83-12.
The Secretary's countering argument is that case law in this
circuit establishes that a nnéd to alternatively sit or stand
simply means a claimant cannot.#arform all of the jobs in the range
of light work but is not so'#raaluded as to make one disabled,
citing Talbot v. Heckler, 814 F.2d 1456, 1463-64 (10th Cir.1987).
Recent authority supports the Secretary's position. Straw v.
Shalala, No. 93-6174, slip op. at 3-4 (10th Cir. December 14,
1993).

Claimant's fourth argumﬁﬁ%} that the ALJ mischaracterized the
vocational expert's testimony, is troublesome. The ALJ's conclusion
that the vocational expert's testimony in response to a
hypothetical question supportﬁ a finding that claimant, with an
ability to perform a broad rnh%m of sedentary activity except for

repetitively lifting and canﬁﬁing more than 10 pounds, reduced

4 claimant cites Physicisn's Desk Reference (46th ed.1992)

which is not a part of the reedrd.
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ability to bend,
and stand every half hour,

regional and national econ#ﬁy is arguably not supported by

substantial evidence because the testimony appears to be

conflict. Specifically, the Vﬁﬁational expert testified that:

rimarily a cross country truck
loaded and unloaded trucks on
e heavy exertional range, 50
¢hing, handling, fingering and
d job, and the construction
rt period of time. It's heavy
reman was over 15 years ago.
o.

A Okay. He was
driver, which because h
occasion, we put that i
to 100 pounds lifting, r
feeling. It's semi-ski
labor, he done only a sh
and unskilled. And the
Just about 15, 15 years

Q All right.
gquestion about an indiv
completed 12th grade,
driving school, and has -
described. I further find
this type light or seden
restrictions. The prim
paln, we'll call it mode
prlmary restrictions are-
Exhibit 38, also very -
twisting. Let's say the

's so (sic) a hypothetical
al who is 33 years of age, and
# the trucking school, truck
he past work history you just
his person could still perform
ry work, with these additional
restrictions is due to back
2 to severe back pain, and the
{fting 25 pounds, according to
imited bending, stooping and
ndividual needs to alternate
sitting and standing, 1 $ say, every half hour, or at,
will. Okay Okay. With t ¢ restrictions, would there be
any jobs in the regional or national economy that such a
person could perform?

A Okay. There wosld be sedentary assembly work.
There's 183,000 sedenta assembly jobs in the national
econony, and 23,000 in is region of Texas, Arkansas,
Oklahoma and Louisian There's sedentary machine
operating jobs, there's like 79,000 in the national
econony and 10,000 in th region. There = llght delivery
driving jobs, there's },000 of those in the nation
economy, and 17,000 in this region.

Q 135,0007?

“the -- that most Jjobs will
sedentary jobs, will require

an eight hour day, or light
jobs will require him and and walk. I would reduce
all those numbers by ha&lf as to the Jjobs that would
accommodate being able to'a

A Yes., Now, du
require him to -- eithe
him to sit six hours ou

10

stoop, and twist and the need to alternatively sit

?ﬂbuld find Jjobs available in the



essentially in conflict. The uﬁuwer to hypothetical guestion one is
that claimant, even with a ”1imitation of having to alternate
sitting and standing every hn;ﬁ hour or at will, would find jobs
available in the regional anﬂfﬁational economy. Yet the answer to

hypothetical question two apﬁﬁnrs to be at loggerheads with the

at will. Some of the sedentary, assembly or machine
operating would require him to sit two, two and half
hours. And as also the light jobs would require him to
stand and walk probably more than--

0 More than what?

A Probably more than -- I'm --than, than the
alternating at will would accommodate.

Q 211 right. Let's assume that for the second
hypothetical, that all the testimony of the claimant is
precisely and accurately true, 100 percent credible, he
talks about his back pain, he talks about having trouble
sleeping, he does say he can walk a mile on the
treadmill, that he takes Flexeril every night to sleep,
relax spasms, he can lift up his 15 pound daughter, but
not frequently. Frequently he would 1ift 10 pounds, could
sit for 45 minutes, could stand for 20 minutes at a time,
he gets moody and blows up at this wife, and all the
other restrictions that hé mentioned. Let's presume those
are all true, would there by any jobs in the regional or
national economy that su¢h a person could perform?

A No, there wouldn't. The restrictions that he's
testified to would pretty much limit him to sedentary
work, and then he wouldn't be able to sit six hours out
of an eight hour day. Ala® his medication would probably
interfere with his concentration and ability to carry out
any jobs tasks, any jobs that I've named. And, the, the
pain appears to be affecting his ability to get along
with people, which would further hinder his ability to
function in those jobs. And also the sleep disturbance,
coupled with the, the paim. And then in his testimony he
is -- has stated that he's scheduled to be involved in
physical therapy, which ally is on a pretty ongoing
regular daily or weekly iis. So, he wouldn't be able to
perform any jobs if he w## in active medical treatment.

The Court concludes the testimony of the vocational expert is

first answer.

S11



The Court concludes thig matter should be and the same is
hereby REMANDED to the Secretary for a rehearing before the ALJ to
determine, by the taking of ﬁﬂﬁ%:litional testimony from the (or a)
vocational expert whether claiig_liunt, under a finding of functioning
at the sedentary or 1light wax’k level "except for repetitively
lifting and carrying more thaﬁ._}_lo pounds, reduced ability to bend,
stoop, and twist, and need to_":'alternatively sit and stand every
half hour", would find jobs av"a;ilable in the regional and national
economy in sufficient numbers. /%{/

IT IS SO ORDERED THIS :égg DAY OF/E?ptember' 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

“12



mv THE unrTeD sTAaTEs DisTRicT couRTFORTEE [ I, B D
NORTHERN DISTRICT OF OKLAHOMA

SEP 2 7 1994
Aciaiy N
WILMA M. TURNER, ) o e TRICT o ek
) YOATHERN BISTRICT OF © M4
Plaintiff, )
)
V. ) 93-C-0453-E /
)
DEPARTMENT OF HEALTH AND HUMAN )
SERVICES, Donna Shalala, Secretary, )
)
Defendant. )
ORDER

The Court has for consideration the Report and Recommendation of the United

States Magistrate Judge filed August 31, 1994 in which the Magistrate Judge recommended

that the Secretary’s Motion to Dismiss should be granted.

No exceptions or objections have been filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the record and the issues, the Court has concluded that
the Report and Recommendation of the .United States Magistrate Judge should be and
hereby is adopted and affirmed.

It is, therefore, Ordered that the recommendations of the Magistrate Judge are

hereby adopted as set forth above.

z
SO ORDERED THIS &2 7 day of _ , 1994.

S O. ELLISON, CHIEF JUDGE
[TED STATES DISTRICT COURT

ENTERED ON DOCKET

/(Q_/ DATE?EZF‘7¢-




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,
vVSs.
FILED
LEVELL HILL; SANDRA C. HILL;
STATE OF OKLAHOMA, ex rel, SEP 27 1994
STATE OF OKLAHOMA, ex rel, ngf’"f‘n’fé.}-g}ggﬂ Olark
DEPARTMENT OF HUMAN SERVICES; olﬁm BisTICT gF KH&&

IVY WALKER fka IVY GATES;

CITY OF GLENPOOL, Oklahoma;
COUNTY TREASURER, Tulsa County,
Cklahoma;

BOARD OF COUNTY COMMISSIONERS,

)

)

)

)

)

)

!

OKLAHOMA TAX COMMISSION; )
)

)

)

)

)

;

Tulsa County, Oklahoma, )
)

)

Defendants. CIVIL ACTION NO. 94-C-259-E
JUDGMENT ORECLOSURE

This matter comes on for consideration this JgiZZ day
of !gf jﬁg , 1994. The Plaintiff appears by Stephen C.
Lewis, United States Attorney for the Northern District of
Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, STATE OF
OKLAHOMA, ex rel. DEPARTMENT OF HUMAN SERVICES, appears by Sheila
Condren; the Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX
COMMISSION, appears through Kim:D. Ashley, Assistant General
Counsel; and the Defendants, LEVELL HILL and SANDRA C. HILL, IVY

WALKER fka Evy Gates, and CITY QF GLENPOOL, Oklahoma, appear not,

but make default.

ENTERED ON DOCKET

DATEg 7725?“' 7 9[




The Court being fully advised and having examined the
court file finds that the Defendant, LEVELL HILL, was served a
copy of Summons and Complaint on May 6, 1994; that the Defendant,
SANDRA C. HILL, was served a copy of Summons and Complaint on
May 6, 1994; that the Defendant, CITY OF GLENPOOL, Oklahoma,
acknowledged receipt of Summons and Complaint on or about
March 23, 1994; that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, acknowledged receipt of Summons and
Complaint on March 18, 1994; that the Defendant, STATE OF
OKLAHOMA, ex rel. DEPARTMENT OF HUMAN SERVICES acknowledged
receipt of Summons and Complaint on March 21, 1994; that the
Defendant, IVY WALKER fka Ivy Gates, acknowledged receipt of
Summonsg and Complaint on March 24, 1994; that Defendant, COUNTY
TREASURER, Tulsa County, Oklahoma, acknowledged receipt of
Summons and Complaint on March 21, 1994; and that Defendant,
BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma,
acknowledged receipt of Summons and Complaint on March 18, 1994.

It appears that the Defendants, COUNTY TREASURER, Tulsa
County, Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa
County, Oklahoma, filed their Answers on April 12, 1994; that the
Defendant, STATE OF OKLAHOMA, ex rel. DEPARTMENT OF HUMAN
SERVICES, filed its Answer on March 28, 1994; that the Defendant,
STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, filed its
Answer on April 7, 1994; and that the Defendants, LEVELL HILL,
SANDRA C. HILL, and CITY OF GLENPOOL, Oklahoma, have failed to
answer and default has therefore been entered by the Clerk of

this Court.



The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of OQklahoma:

Lot 8ix (6), Block Ona (1), APPALOOSA ACRES,

Tulsa County, State of Oklahoma, according to

the recorded Plat thereof.

The Court further finde that on March 26, 1985, the
Defendants, LEVELL HILL and SANDRA C. HILL, executed and
delivered to Midfirst Mortgage Co., their mortgage note in the
amount of $60,671.00, payable in monthly installments, with
interest thereon at the rate of Twelve and One-Half percent
(12.5%) per annum,

The Court further finds that as security for the
payment of the above-described note, the Defendants, LEVELL HILL
and SANDRA C. HILL, husband and wife, executed and delivered to
Midfirst Mortgage Co., a mortgage dated March 26, 1985, covering
the above-described property. 8aid mortgage was recorded on
March 29, 1985, in Book 4852, Page 1912, in the records of Tulsa
County, Oklahoma. .

The Court further finds that on May 1, 1985, Midfirst
Mortgage Co. assigned the aboveéﬁescribed mortgage note and
mortgage to Midland Mortgage Co}ifThis Assignment of Mortgage was
recorded on May 3, 1985, in Book 4860, Page 999, in the records
of Tulsa County, Oklahoma. .i.

The Court further fiﬁ@%”that on March 1, 1986, Midland

Mortgage Co assigned the above-described mortgage note and

-3~



mortgage to Trinity Mortgage Co. This Assignment of Mortgage was
recorded on March 10, 1986, iﬁ'Bpok 4928, Page 1937, in the
records of Tulsa County, Oklahomé.

The Court further fiﬁdé that on September 3, 1987,
Trinity Mortgage Co. assigned'ﬁhe above-described mortgage note
and mortgage to the Secretary qf;Housing and Urban Development of
Washington, D.C., his successors and assigns. This Assignment of
Mortgage was recorded on September 8, 1987, in Book 5050, Page
792, in the records of Tulsa County, Oklahoma.

The Court further finds that on August 1, 1987, the
Defendants, LEVELL HILL and SANDRA C. HILL, entered into an
agreement with the Plaintiff lowering the amount of the monthly
installments due under the note in exchange for the Plaintiff's
forbearance of its right to foreclose. Superseding agreements
were reached between these same parties on November 1, 1988, and
December 1, 1989.

The Court further finde that the Defendants, LEVELL
HILL and SANDRA C. HILL, made default under the terms of the
aforesaid note and mortgage, as well as the terms and conditions
of the forbearance agreements, by reason of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason ﬁhereof the Defendants, LEVELL HILL
and SANDRA C. HILL, are indebted to the Plaintiff in the
principal sum of $118,789.9%4, plus interest at the rate of Twelve
and One-Half percent per annum from February 1, 1994 until
judgment, plus interest therea##er at the legal rate until fully

" paid, and the costs of this actioen.

-d-



The Court further finds that the Defendant, COUNTY
TREASURER, Tulsa County, Oklahoma, has liens and a claim on the
property which is the subject matter of this action by virtue of
personal property taxes in the amount of $19.00 which became a
lien on the property as of July 7, 1988; $34.00 which became a
lien on the property as of June 25, 1993; $33.00 which became a
claim in 1993, plus interest and penalties. Said liens and claim
are inferior to the interest of the Plaintiff, United States of
America.

The Court further finds that the Defendant, STATE OF
OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSICN, has numerous liens on
the property which is the subject matter of this action by virtue
of state taxes in the amount of $1,065.05 which became a lien on
the property as of July 22, 1985, $1,905.34 which became a lien
on the property as of May 28, 1891, $1,816.16 which became a lien
on the property as of May 28, 1991, and $2,029.39 which became a
lien on the property as of May 28, 1991, plus accrued and
accruing interest and penalties. Said liens are inferior to the
interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, STATE OF
OKLAHOMA, ex rel. DEPARTMENT OF HUMAN SERVICES, has a lien on the
property which is the subject matter of this action by virtue of
a judgment in the amount of $11,900.00 which became a lien on the
property as of July 16, 1993, 8aid lien is inferior to the

interest of the Plaintiff, United States of America.



The Court further finds that the Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa County, Oklahoma, c¢laim no right,
title or interest in the subject real property.

The Court further finds that the Defendants, LEVELL
HILL, SANDRA C. HILL, IVY WALKBR fka Evy Gates, and THE CITY OF
GLENPOOL, Oklahoma, are in default, and have no right, title or
interest in the subject property.

The Court further finds that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption (including in all
instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to
the foreclosure sale.

IT IS THEREFORE ORDEEMD, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment In Rem against the Defendants, LEVELL HILL and SANDRA C.
HILL, in the principal sum of $118,789.94, plus interest at the
rate of Twelve and One-KHalf percent per annum from February 1,
1994 until judgment, plus interest thereafter at the current
legal rate of Suégpercent per annum until paid, plus the costs
of this action, and any additiomal sums advanced or to be
advanced or expended during this foreclosure action by Plaintiff
for taxes, insurance, abstracting, or sums for the preservation
of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA, e&x rel. OKLAHOMA TAYX COMMISSION,

have and recover judgment In Rem in the amount of $1,065.05 for

-6-



taxes for the year 1982, plus accrued and accruing interest, and
the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and
recover judgment in the amount of $19.00 for personal property
taxes for the year 1987, plus interest, and the costs of this
action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION,
have and recover judgment In Rem in the amount of $5,750.89 for
taxes for the years 1984 and 1986, plus accrued and accruing
interest, and the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and
recover judgment in the amount of $34.00 for personal property
taxes for the year 1992, plus interest, and the costs of this
action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA, ex rel. DEPARTMENT OF HUMAN
SERVICES, have and recover judgment in the amount of $11,900.00,
plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURE, Tulsa County, Oklahoma, have and
recover in the amount of $33.00 for personal property taxes for
the year 1993, plus interest, and the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County,

-7-



Oklahoma, LEVELL HILL, SANDRA C. HILL, IVY WALKER fka Evy Gates,
and THE CITY OF GLENPOOL, Oklahoma, have no right, title, or
interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, LEVELL HILL and SANDRA C. HILL,
to satisfy the judgment In Rem of the Plaintiff herein, an Order
of Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, g¢ommanding him to advertise and
sell according to Plaintiff's election with or without
appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISSION, in the amount of $1,065.34,

plus accrued and accruing interest, and the costs

of this action.

Fourth:

In payment of Defendant, COUNTY TREASURER,

Tulsa County, Oklahoma, in the amount of

-8-



$19.00, perscnal property taxes which are

currently due and owing.

Fifth:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISSICN, in the amount of $5,750.89,

plus accrued and accruing interest, and the costs

of this action.

Sixth:

In payment of Defendant, COUNTY TREASURER,

Tulsa County, Oklahoma, in the amount of

$34.00, perscnal proﬁerty taxes which are

currently due and owing.

Seventh:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

DEPARTMENT OF HUMAN SERVICES, in the amount of

$11,900.00.

Eighth:

In payment of Defendaﬁt, COUNTY TREASURER,

Tulsa County, Oklahoma, in the amount of

$33.00, persocnal prop&fty taxes which are

currently due and owing.
The surplus from said sale, if ﬁny, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDEREM@ ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of

redemption {(including in all instances any right to possession



based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.

S/ JAMES O. ELLISON
UNITED STATES DISTRICT JUDGE

-10-



APPROVED:

STEPHEN C. LEWIS
United States Attorney

P ;5..,4.%/(

NEAL B. KIRKPATRICK

Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

IS SEMLER, OBA #8076
gistant District Attorney
06 Tulga County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for befendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

%// %w/ﬂ/

KIM ¥. ASHLEY
Assistant Ceneral Counsel
P.O. Box 53248

Oklahoma City, Oklahoma 73152-3248

Attorney for Defendant,
State of Oklahoma, ex rel.
Oklahoma Tax Commission

Covathay

SHEILA CONDREN, OBA Firm #44
Department of Human Services

Tulsa District Child Support Ofc.

P.O. Box 3643
Tulsa, Oklahoma 74101-3643
Attorney for Defendant,
State of Cklahoma, ex rel.
Department of Human Services

Judgment of Foreclogure
Civil Action No. 94-C-259-E

NBK:flv
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IN THE UNITED STATES DISTRICT COURT F I L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA

)
)
)
)
)
)
)
)
;

SEP 27 1994

WILLIAM POTTS,
Petitioner,
Vs, No. 92-C-727-E

RON CHAMPION,

Respondent.

On June 16, 1994, the Three Judge Panel ordered counsel for
the individual petitioners to #upplement each petition for a writ
of habeas corpus to address whether and to what extent the Tenth
Circuit opinion in Harris v. Champion, 15 F.3d 1538, 1564-66 (10th
Cir. 1994) (Harris II) mooted his habeas corpus claims. The Panel
also requested counsel to submit a copy of the decision by the
Oklahoma Court of Criminal Appeals.

On August 5, 1994, counsel filed a supplement to the petition
in this case and stated that Harris II did moot Petitioner William
Potts's habeas corpus claims because he has been discharged from
custody. The opinion from the Court of Criminal Appeals, attached
to Petitioner's supplement, rmﬁaals that Petitioner's conviction
was reversed and the case was remanded for a new trial on January
7, 1993,

ACCORDINGLY, IT I8 HEREBY ORDERED, that Petitioner William
Potts is not entitled to fedegﬁi habeas relief under 28 U.S.C. §

2254 and that his petition for @ writ of habeas corpus should be

2

loh&rd M. Lawrence Clork
DISTRI )
“h N msnucrc 01; gﬂﬂ’m

ENTERED ON DOCKET
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dismissed.

z7F

S0 ORDERED THIS 5717 “day of ; 1994.

7 O. ELLISON, Chief Judge
UN ED STATES DISTRICT COURT




//

FILE o

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

ANGELA LAWHEAD,

Plaintiff,
vs. Case No. 94-C-775-BU J/
ROGER NUNLEY, an individual;

McKEE DEVELOPMENT CORP., an
Oklahoma Corporation; CHRIS

FHTIOET N o

oy Yoy
TP QTN
Richard M. Lawr=" "5,

U. 5. D730 o
RORTHERH Bloily G

B
RNPERN

0-.¢ st Lu

McKEE, an individual; and
AMERICAN BANK AND TRUST CO.,
an Oklahoma Corporation,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Oon August 9, 1994, the defendants, McKee Development Corp. and
Chris McKee removed the aboveﬂantitled action to this Court from
the District Court of Tulsa Coufity, Oklahoma. In their notice of
removal, the defendants assertdﬁ that the plaintiff had pleaded a
cause of action under Title VIT of the Civil Rights Act of 1964, 42
U.S.C. § 2000e, et seqg. and that removal was proper under 28 U.S.C.
§ 1441(a). On that same date, the defendants also filed a motion
seeking to dismiss the above-entjitled action on the basis that the
plaintiff had failed to exhaust her adninistrative remedies as
required by Title VII. The plaintiff, Angela Lawhead, in response,

filed a motion seeking to reman

& this action to the District Court

of Tulsa County, Oklahoma. In ‘her motion, the plaintiff asserts

that she has not alleged a claix #qainst the defendants under Title
VII; rather, she has allegeﬁ*ﬁa claim under state law. The
defendants have objected to the plaintiff's motion.

Upon review of the partiaé‘ submissions and the plaintiff's

["

o

1 J,-..rk

‘v-



petition, the Court concludes that the plaintiff is not alleging a
Title VII claim against the defendants. Although the facts in the
petition might give rise to alclaim under Title VII, the Court
finds that the plaintiff is not pursuing relief from the defendants
under such statute. As the plaintiff is relying exclusively upon
state law for her claim against the defendants, the Court finds
that it lacks subject matter jurisdiction over this action and that
this action must be remanded to the District Court of Tulsa County,
Oklahoma. 28 U.S.C. § 1447(c).!

Accordingly, the plaintiff's Motion to Remand (Docket No. 6)
is GRANTED. The Motion to Dismiss of McKee Development Corp. and
Chris McKee (Docket No. 4) is declared MOOT. The Clerk of the
Court is directed to mail a certified copy of this order to the
Clerk of the District Court of fulsa County, Oklahoma.

v—"- .
ENTERED this _Z({ day of September, 1994.

V&

UNITED STATES DISTRICT/&%DGE

By remanding this action $o the state court, the Court has
not made a determination as to the merits of the plaintiff's claim
against the defendants. The Court believes that such determination
should be made by the state court.

2



W

FILEU

IN THE UNITED STATES DISTRICT COURT FOR THE - )
SEP 2 7 1994

NORTHERN DISTRICT OF OKLAHOMA

)
)
)
)
)
)
)
)
)

Richard M. Lawt-.cef Clark
U. S DICTRICY CF" s
KORTHERN DISTAICT Or ¥ oA

Case No, 93-C—619—BU-////

VERNELL DAVIS,
Plaintiff,
vs.,

McDONNELL DOUGLAS CORPORATION,
ENTERED ON DOCKET

Defendant.

This matter came before the Court upon Defendant, McDonnell
Douglas Corporation's Motion for Summary Judgment, and the issues
having been duly considered and a decision having been duly
rendered,

IT IS ORDERED AND ADJUDGED that judgment is entered in favor
of Defendant, McDonnell Douglas Corporation, and against Plaintiff,
Vernell Davis, and that Defendant, McDonnell Douglas Corporation,
recover from Plaintiff, Vernell Davis, its costs of action.

L o
ENTERED this ,;L day of September, 1994.

MICHAEL BURRAGE
UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THF I L E

NORTHERN DISTRICT OF OKLAHOMA -~
vtP 271994

Richard M Lawr ne, Clirk
U. s, RiCV (- .
I-PRThERH DlSH*U OF o ‘.a“f."\

VERNELL DAVIS,
Plaintiff,
vs. Case No. 93-C=-619-BU

McDONNELL DOUGLAS CORPORATION, ENTERED ON DOCKET

DATESLE 2 7 1904

Defendant.

ORDER

This matter comes before the Court upon the motion of
Defendant, McDonnell Douglas Corporation, for summafy judgment
pursuant to Rule 56, Fed. R. Civ. P. Plaintiff, Vernell Davis, has
responded to the motion and Defendant has replied thereto. Based
upon the parties' submissions and the following undisputed facts,
the Court makes its determination.

1. Defendant, an aerospace manufacturer, formerly operated a
subassembly facility in Tuléa, Oklahoma. Defendant's Exhibit "BWv,

2. In June, 1990, John McDonnell, Defendant's president,

announced a company-wide cost ting program which was designed to
reduce expenses by $700,000,000.00. A significant percentage of
the cost-cutting effort would occur through labor reduction.
Defendant's Exhibits "cn & wpw,

3. Major layoffs began at the Tulsa facility in August, 1990.
Over 1,700 employees were Lﬁid off between August, 1990 to
December, 1993. On December 3, 1993, Defendant announced the
complete closing of the Tulsa tﬁaility. Defendant's Exhibit "B",

4. On August 10, 1987, Plaintiff, a black female, was hired



by Defendant to work as a painter processor. Defendant's Exhibit
nAw, |

5. Plaintiff thereafter §btained the job of Blueprint Clerk
"B" with Defendant on Octoberﬁgi, 1989. As a Blueprint Clerk "B,"
Plaintiff assisted customers(;xatrieved prints that were needed,
reordered prints, and made #ﬁra prints were kept up to date.
Defendant's Exhibits "a" & wpw,

6. Plaintiff, along with other "B" Clerks, was subsequently
promoted to Blueprint Clerk "A%, pefendant's Exhibit nan,

7. At all times relevaﬁﬁ.to this action, Plaintiff was a
member of the International Uniﬁn, United Automobile, Aerospace and
Agricultural Implement Worker#;of America ("UAW") and Local No.
1093 of the UAW. Defendant's Exhibit "D".

8. As a union member, P%fintiff was covered by a collective

bargaining agreement which gﬁﬁﬁrned her wages, hours, layoffs,
recalls, grievances, seniori%@' and other working conditions.
Defendant's Exhibit "pwv, ”

9. On April 30, 1992, Caral "Noeda" Pilkenton, a white female

and a former employee of Defendant who had been laid off, filed a

grievance with Defendant. f? lkenton had previously held the

position of Blueprint Clerk Wgv, In the grievance, Pilkenton

daily, regularly and routinely

charged that "A" (Clerks we

performing the work of "B" Cl }ﬂ. Defendant's Exhibit "EgE",

10. In response to the evance, Sharon Moyer, Manager of
Compensation and Benefits for Ppefendant, investigated the work

performed by the Blueprint Cleg¥ks. She concluded that virtually




all of the work performed by the Blueprint Clerks was "B" work.
Defendant's Exhibit "“F".

11. Defendant answered Pilkenton's grievance by making
adjustments in the classifications, and by bringing Pilkenton back
with three weeks of back pay and allowing her to displace the least
senior Blueprint Clerk "B". Defendant's Exhibit "E".

12. The answer of Defendant to the Pilkenton grievance was
acceptable to the UAW. Defendant's Exhibit "E".

13. On June 15, 1992, all the Blueprint Clerks designated as
"A" ywere demoted to "B". Defendant's Exhibit "a",

14. On June 16, 1992, Pilkenton exercised her right under the
collective bargaining agreement to bump into the Blueprint
Department. Plaintiff, who had the least senjority in the
department, was laid off to give Pilkenton a "B" position.
Defendant's Exhibits "a", "G" and "B".

15. On June 21, 1994, Plaintiff filed a grievance challenging
her layoff. This grievance was later supplemented by a letter of
July 15, 1992, written by Plaintiff. Defendant denied the
grievance and the union appﬂiﬁ’ied the decision to arbitration.
Plaintiff's grievance was later withdrawn. Defendant's Exhibits
uyn _ wge g ugm, |

16. Plaintiff's layoff' and Pilkenton's recall left the
Blueprint Department with four (4) white employees and three (3)
black employees as opposed to three (3) white employees and four
(4) black employees., Defendaﬁﬁ'a Exhibits "B" and "H".

17. In addition to Plaintiff, two other black females were



reclassified to the position of a "B" Clerk. The employees did not
get laid off as they had greater seniority than Plaintiff.
Defendant's Exhibit "pv.

18. Pilkenton went on medical leave of absence shortly after
her reinstatement and later retired in August of 1992. Pilkenton
benefitted financially by coming back to work and then retiring, as
the benefits available to a vretiree were superior to those
available to a laid off employee. Defendant's Exhibit "B",

19. Defendant did not replace Pilkenton because of a decline
in work to be performed. Defendant's Exhibit "B".

20. Four of the remaining Blueprint Department employees
filed grievances over the rmqlassification of all Department
employees to the "B" classification, which they felt violated the
collective bargaining agreement. Defendant denied the grievances
and the union appealed the grievances to arbitration. Defendant
and UAW Local No. 1093 were ultimately able to negotiate a
settlement of the grievances filed, which provided that when
employees classified as "B" Clerks were above the minimum rate of
an "A" Clerk, the employees wdﬁ%ﬂ bé reclassified as an "A" Clerk.
Three of the employees were reclassified as "A" Clerks and one
employee was given a rate adjustment. Both black employees and
white employees approved of the points negotiated and agreed to by
Defendant and Local No. 1093. Defendant's Exhibits "L%, "M", ©N©,
non, wpw g ngn,

21. A white female employee was laid off from the Blueprint

Department on January 13, 1993, If Plaintiff had not been laid off



in June of 1992, she, rather than the white female, would have been
laid off based upon the seniority system. Defendant's Exhibit "D".

22. Prior to the filing éf Pilkenton's grievance, a grievance
was filed by another employee, Michelle Wood. An amendment to the
grievance challenged the practice of a Blueprint Clerk "A" doing
the work of Blueprint Clerk "B"., At the time of the grievance,
Rhonda Evans, a white female, had the least seniority in the
Blueprint Department. Defendant's Exhibits ®"g" & npn, Wood's
grievance was denied as untimely. Defendant's Exhibit "B".

23. Plaintiff filed a written charge of race discrimination
with the Oklahoma Human Rights Commission and the Equal Employment
Opportunity Commission. The EEOC's determination dated April 1,
1993, which decided adversely to Plaintiff, was mailed on April 6,
1993. Defendant's Exhibit "a",

24, On July 6, 1993, Plaintiff filed her complaint.
Defendant's Exhibit "an,

Plaintiff brings this aetion against Defendant alleging
intentional racial discriminat;pn in violation of Title VII of the
civil Rights Act of 1964, 42 U.S.C. 2000e, et seq. Plaintiff
claims that she was reclassifisﬁ'as a Blueprint Clerk "B" and then
lajid off because of her rmﬂe.' Defendant denies that it
discriminated against Plaintiff in any manner. Defendant argues
that the decision to reclasﬁify Plaintiff as well as the other
employees in the Blueprint Dﬁyartment. was in response to the
grievance filed by Pilkenton. |

At the outset, the Court rﬁjacts Defendant's contention that



Plaintiff's action should be barred because it was not commenced
within 90 days of the noticef#f the EEOC's determination. The
envelope in which the EEOC'sf&htermination was mailed reveals a
mailing date of April 6, 1993; Bven if the envelope, which was
mailed from Dallas, Texas, rﬁﬁ#hed Plaintiff on that same date,
Plaintiff, to comply with the ﬁb-day time period, had to file her
complaint by July 5, 1993. Ac#@rding to the calendar, July 5, 1993
was a legal holiday. With “%the court Clerk's office closed,
Plaintiff had until July 6, 19&@ to file her complaint. Since the
complaint was filed on July-ﬁ; 1993, the cCourt finds that this
action was timely filed. -

Even though Plaintiff'sriﬁtion is timely, Defendant, in its
motion, contends that summary fﬁﬂgment is still appropriate because
the evidence fails to estaﬁiish that Defendant discriminated

against Plaintiff based upon ﬁﬁﬁ race. Defendant argues that there

are no facts to support Plﬁ@htiff's allegations that she was
reclassified as a Blueprint Cleérk "B" because she was black.
Title VII makes it an._unlawful employment practice to
discharge or otherwise discri@%ﬂate against any individual on the
basis of race with respect to @ﬁmpensation, terms, or conditions or

privileges of employment. 42 Ui8.C. 2000e-2(a)(1). Plaintiff has

the initial burden of eﬁta “_$hing by a preponderance of the

evidence a "prima facie" case ©f race discrimination. St. Mary's

Honor Center v. Hicks, 113 8.¢€ 2742, 2747 (1993). If Plaintiff

establishes a prima facie c¢ a presumption of discrimination

exists. Id. The burden thefi shifts to Defendant to articulate



legitimate, non-discriminatory reasons for its employment action.
Id. If Defendant sustains its burden of production, the
presumption of discrimination is rebutted. Plaintiff must then
demonstrate that the proffered reasons were not the true reasons
for the employment action and that race was. Id. The ultimate
burden of persuasion remains on Plaintiff to prove that she has
been a victim of intentional racial discrimination. Id. at 2747-
49,

In its motion, Defendant contends that Plaintiff cannot
establish a prima facie case ¢f racial discrimination. However,
even if Plaintiff can establiﬁh a prima facie case, Defendant
contends that Plaintiff cannet satisfy her ultimate burden of
persuasion that Defendant intentionally discriminated against her.
Defendant contends that the undisputed evidence establishes that
Plaintiff was reclassified to a "B" Clerk and then laid off because
of the grievance filed by Pilkenton. According to Defendant,
Plaintiff's lack of seniority rather than her race led to her
layoff. Defendant further contends Plaintiff's argument that her
reclassification and layoff was discriminatory because Wood's
grievance was not acted upon 1s mere conjecture. Defendant
contends that the undisputed evidence establishes that Wood's
grievance was denied as untimuiy. Furthermore, Defendant contends
that Plaintiff was not put im another job nor recalled to her

former position after Pilkentmm'retired because of the layoffs



that were occurring at the Tulsa facility.'

Plaintiff, in response, contends that summary judgment is not

appropriate because serious &ﬁ} ts exist concerning the reasons
advanced by Defendant for i@ﬁ;amployment decision. Plaintiff
contends that the Defendant's-ﬁ@nancial condition was not as bad as
indicated in Robn Werner's fgﬁfidavit submitted as Defendant's
Exhibit "“B", Plaintiff conbﬁhﬂs that a layoff would not have
happened in the Blueprint D&ﬁhrtment except for discriminatory
reclassification of her positien. According to Plaintiff, her job
continued to remain open afteﬁf?ilkenton retired. Plaintiff also
contends that Defendant was nat f§rced to reclassify the positions
in the Blueprint Department duﬁfto Pilkenton's grievance because it
was not required to do so based upon Wood's grievance. Plaintiff
argues that Wood's grievance wﬁ# not denied as untimely since none
of the records surrounding tﬁn grievance indicate that it was
untimely. Finally, Plaintiﬁf contends that the Letter of
Understanding reached between Defendant and the union did not
benefit all black employees because she was not recalled to her
position and restored to her ¢lassification as an "A" Clerk like
the other employees. |

Having reviewed the evid&ﬁﬁu, the Court concludes that summary

;, also argues that its use of the
the collective bargaining agreement
i job was not discriminatory.
that she has not alleged that she
endant because of its use of the
‘it appears that the use of the
me between the parties, the Court

! pefendant, in its mot:
seniority system established
to lay Plaintiff off from
Plaintiff, in response, conte
was discriminated against by
seniority system. Thus, si
seniority system is not an !
will not address it.



judgment is appropriate. ﬁiﬁintiff has failed to show that
Defendant's decision to recl_aﬁbify Plaintiff, which led toc her
layoff, was based upon her radﬁ_ Plaintiff has not presented any
evidence to controvert the faaﬁ“that Pilkenton's grievance caused
the reclassification. Plainﬁiéf has argued that Defendant could
not have relied upon Sharongfﬂoyer's evaluation to reclassify
Plaintiff because it was not in writing until August of 1992.
Plaintiff, however, has presenthd no evidence to establish that Ms.
Moyer's evaluation was not dqﬁ@ in May of 1992 as stated in her
August memorandum. Defendant?i;response to Pilkenton's grievance
on June 15, 1994, in fact, stuﬁ@s that Defendant had reviewed the
work in question and would m@ka the proper adjustments. The
adjustments resulted in tﬁ#u reclassification of Blueprint

Department employees. Defenduﬁf‘s answer to Pilkenton's grievance

was found acceptable by the uﬁi@n.

In addition, Plaintiff hﬁ# failed to present any evidence to
refute the sworn statement of Robn Werner that Michelle Wood's
grievance was denied as untimely. Plaintiff states that Wood's
grievance file has no documemntation of untimeliness and thus,
untimeliness could not be tﬁﬁ reason for the denial of Wood's
grievance. However, Plaintifffbrovides no evidence to controvert

the sworn statement of Werner th t Wood's grievance was disposed of

because it was untimely.
Plaintiff further has falled to present any evidence to show
that her position with Defendant remained open after her layoff and

that her layoff was not econ ally motivated. The undisputed




evidence demonstrates that neither Plaintiff nor any other employee
was given Pilkenton's position after she took medical leave and
retired because the work available had declined. The fact that
Plaintiff would have been laid off in January of 1993 if not laid
off in June of 1992 because an employee with more seniority than
Plaintiff was laid off does not support Plaintiff's argument that
her position remained open.

The Court concludes, from:naviewing the record, that Plaintiff
has failed to present sufficient evidence to raise a genuine issue
of fact for trial as to whether Defendant's proffered reasons were
not the true reasons for its employment decision and as to whether
Defendant's employment decision was motivated by Plaintiff's race.
The Court concludes that reasonable jurors could not differ from
the evidence in the record that Plaintiff was reclassified as a "B"
Clerk due to Pilkenton's grievénce and that she was laid off due to
her seniority status.?

Based upon the foregoing, Defendant McDonnell Douglas
Corporation's Motion for Summary Judgment (Docket No. 29} is
GRANTED. Judgment shall issue forthwith.

rﬁ-
ENTERED this _o{{ day of September, 1994.

UNITED STATES DISTRICT/JUDGE

2 In llght of the Court‘u findings, it is not necessary to
address the issues of reinstatement and back pay raised by
Defendant's motion.
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IN THE UNITED STATES DISTRICT COURT FOR THE ot
NORTHERN DISTRICT OF OKLAHOMA

BILL E. DOWELL and LINDA A.
DOWELL,

Plaintiffs,
-vs- No. 93-C-497-B

FARMERS INSURANCE COMPANY, INC.,
a corporation, .

v

Defendant.

ORDER OF DISM} WITH PREJUDICE . -

On this cfg;aai‘day of §fi%£%7?, 1994, the Joint Application

of the parties for an Order of Dismissal With Prejudice came on

before the Court for hearing. The Court finds that the parties

have settled all issues and that the case should be dismissed with
prejudice.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the above

captioned matter is dismissed with prejudice to refiling herein.

APPROVED AS C;ézzzidﬁy//////

DOUGLAS %. WILSON

BENJAMIN P. ABNEY

Attorneys for Pla1nt1ff§
T £

,XFZZél’yﬂ/fVLxéé; 07/

DENNIS KING
Attorney for Defendant

UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff, I A RN
vs. .
st tudid
STEVE M. BRUNER; - |
TAMMY M. BRUNER;
CITY OF BROKEN ARROW, Oklahoma

COUNTY TREASURER, Tulsa County, £ -
Oklahoma; SEP L f§§g4
BOARD OF COUNTY COMMISSIONERS, c

Tulsa County, Oklahoma,

Defendants. CIVIL ACTION NO. 9%4-C-579-B

JUDGMENT QF FORECLOSURE

This matter comes on for consideration this ) 7/ day

of ,ﬁL,M f‘ , 1994. The Plaintiff appears by Stephen C.

"

Lewis, United States Attorney for the Northern District of

Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, CITY OF BROKEN
ARROW, Oklahoma, appears by Michael R. Vanderburg, City Attorney,
Broken Arrow, Oklahoma; and the Defendants, STEVE M. BRUNER and
TAMMY M. BRUNER, appear not, but make default.

The Court being fully advised and having examined the
court file finds that the Defenﬁynts, STEVE M. BURNER and
TAMMY M. BRUNER, were served with process a copy of Summons and
Complaint on July 26, 1594; that:the Defendant, CITY OF BROKEN
ARROW, Oklahoma, was served a copy of Summons and Complaint on

June 7, 1994, by Certified Mail.



It appears that the Defendants, COUNTY TREASURER, Tulsa

County, Oklahoma and BOARD OF COQUNTY COMMISSIONERS, Tulsa County,

' Oklahoma, filed their answers on July 13, 1994; the Defendant,

CITY OF BROKEN ARROW, Oklahoma, filed its answer on June 28,
1994; and the Defendants, STEVE M. BRUNER and TAMMY M. BRUNER,
have failed to answer and their default has therefore been
entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Seventeen (17), Biuak Five (5), ARROW

SPRINGS PARK, an Addition to the City of

Broken Arrow, Tulsa County, State of

Oklahoma, according to the recorded plat

thereof. -

The Ceourt further fin&h that on December 1, 1988, the
Defendants, STEVE M. BRUNER and TAMMY M. BRUNER, executed and
delivered to Inland Mortgage Corporation, their mortgage note in
the amount of $48,253.00, payable in monthly installments, with
interest thereon at the rate of Eight and Seven-Eighths percent
(8.875%) per annum.

The Court further finde that as security for the
payment of the above-described note, the Defendants, STEVE M.
BRUNER and TAMMY M. BRUNER, husband and wife, executed and

delivered to Inland Mortgage Cexporation, a mortgage dated

December 1, 1988, covering the dbove-described property. Said



mortgage was recorded on December 6, 1988, in Book 5144, Page
331, in the records of Tulsa County, Oklahoma.

The Court further finds that on December 1, 1988,
Inland Mortgage Corporation, aspigned the above-described
mortgage note and mortgage to Government National Mortgage
Association. This Assignment of Mortgage was recorded on
July 12, 1991, in Book 5334, Page 2575, in the records of Tulsa
County, Oklahoma.

The Court further f£inds that on July 2, 1991,
Government National Mortgage Association, assigned the above-
described mortgage note and mortgage to the Secretary of Housing
and Urban Development of Washington, D.C., his successors and
assigns. This Assignment of Mortgage was recorded on July 12,
1991, in Book 5334, Page 2576—A,'in the records of Tulsa County,
Oklahoma.

The Court further finds that on July 1, 1991, the
Defendants, STEVE M. BRUNER and_TAMMY M. BRUNER, entered into an
agreement with the Plaintiff lowering the amount of the monthly
installments due under the note in exchange for the Plaintiff's
forbearance of its right to foreclose. Superseding agreements
were reached between these same parties on January 1, 1992 and
March 1, 1993.

The Court further fin@a that the Defendants, STEVE M.
BRUNER and TAMMY M. BRUNER, made default under the terms of the
aforesaid note and mortgage, as well as the terms and conditions
of the forbearance agreements, hy reason of their failure to make

the monthly installments due thereon, which default has

-3-



continued, and that by reason thereof the Defendants, STEVE M.
BRUNER and TAMMY M. BRUNER, are indebted to the Plaintiff in the
principal sum of $61,158.48, plus interest at the rate of Eight
and Seven-Eighths percent per annum from May 16, 1994 until
judgment, plus interest thereafter at the legal rate until fully
paid, and the costs of this action.

The Court further finds that the Defendant, COUNTY
TREASURER, Tulsa County, Oklahoma, has a claim against the
property which is the subject matter of this action by virtue of
personal property taxes in the amount of $36.00 for 1993 taxes.
Said claim is inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendant, CITY OF
BROKEN ARROW, Oklahoma, claims no right title or interest in the
subject real property, except insofar as is the lawful holder of
certain easements as shown on the duly recorded plat.

The Court further finds that the Defendants, STEVE M.
BRUNER and TAMMY M. BRUNER, are in default, and have nc right,
title or interest in the subject real property.

The Court further finds that the Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finﬂs that pursuant to 12 U.S.C.
1710(1) there shall be no rightiof redemption (including in all
instances any right to posseasiﬁﬁ based upon any right of
redemption) in the mortgagor er=#nf\other person subsequent to

the foreclosure sale.



IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment against the Defendants, STEVE M. BRUNER and TAMMY M.
BRUNER, in the principal sum of $61,158.48, plus interest at the
rate of Eight and Seven-Eighths percent per annum from May 16,
1994 until judgment, plus interest thereafter at the current
legal rate of f{.b‘? percent per annum urtil paid, plus the costs
of this action, and any additional sums advanced or to be
advanced or expended during this foreclosure action by Plaintiff
for taxes, insurance, abstracting, or sums for the preservation
of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and
recover judgment in the amount of $36.00 for personal property
taxes for the year 1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, CITY OF BROKEN ARROW, Oklahoma, has no right, title or
interest in the subject real preperty, except insofar as it is
the lawful holder of certain e#ﬂements as shown on the duly
recorded plat.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, STEVE M. BRUNER and TAMMY M. BRUNER, have no right,
title or interest in the subjeét;property.

IT IS FURTHER ORDERWQ ADJUDGED, AND DECREED that the
Defendant, BOARD OF COUNTY COMMXESIONERS, Tulgsa County, Oklahoma,

have no right, title, or interest in the subject real property.

-5-



IT IS FURTHER ORDEREQ; ADJUDGED, AND DECREED that upon
the failure of said Defendants, STEVE M. BRUNER and TAMMY M.
BRUNER, to satisfy the judgment.of the Plaintiff herein, an Order
of Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, commanding him to advertise and
sell according to Plaintiff's election with or without
appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaiﬁﬁiff;

In payment of Defend@ﬁt, COUNTY TREASURER,

Tulsa County, Oklahom%, in the amount of

$36.00, personal proﬁ@xty taxes which are

currently due and owiﬁg.
The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDEREP, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of

redemption (including in all ipstances any right to possession



based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.

ISTRICT JUDGE



APPROVED:

STEPHEN C. LEWIS
United States Attorney

/¢¢L4L~/é, /<14l47LQL::;;

NEAL B. KIRKPATRICK/

Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918} 581-7463

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and _
Board of County Commissioners,

Tulsa County, Oklahoma

a2

MICHAEL R. VANDERBURG, O

City Attorney,

CITY OF BROKEN ARROW

P. O. Box 610

Broken Arrow, OK 74012

Attorney for Defendant,
City of Broken Arrow, OKlahoma

Judgment of Foreclosure
Civil Action No. 94-C-579-B
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IN THE UNITED STATES DISTRICT COURT {i 15?

FOR THE NORTHERN DISTRICT OF OKLAHOMA ﬁfb
_ ey
EVELYN MAXINE DYE, ) e, /4%9
_ ) RO
Plaintiff, ) T
) C’Q{f“‘-(:\.".
vs. ) No. 93-C-0973-B e
' )
KENTUCKY FRIED CHICKEN, INC., )
a corporation, and UNITED )
STATES FIDELITY & GUARANTY ) B
COMPANY, ) - : N
) ¢ .
Defendants. ) L Sﬁ? 2:7 RN
JUDGMENT

In keeping with the Order sustaining the motion for summary
judgment of Defendant, Kentucky Fried Chicken, Inc. (also Kentucky
Fried Chicken of california, Inc.), entered this date, judgment is
hereby entered in favor of Kentucky Fried Chicken, Inc. (properly
identified as Kentucky Fried Chicken of California, Inc.), and
against the Plaintiff, Evelyn Maxine Dye, and Plaintiff's action is
hereby dismissed. Costs are awarded in favor of said Defendant if
timely applied for pursuant to Local Rule 54.1. The parties are to
pay their own respective torney's fees.

PATED this __ A7  day of September, 1994.

THOMAS R. BRE
UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

EVELYN MAXINE DYE,

)
)
Plaintiff, )
)
vs. ) No. 93-C-0973-B
) EMNTL0
KENTUCKY FRIED CHICKEN, INC., ) .
a corporation, and UNITED ) v Sikp £ i 1994
STATES FIDELITY & GUARANTY ) F
COMPANY, ) I L
) E D
Defendante. ) L

'?lbhara,
M.
ORDER us g,?mmr

The Court has for decision the motion for gawméry judgment
pursuant to Fed.R.Civ.P. 56 (Docket #13) of the Defendant, Kentucky
Fried Chicken, Inc., more accurately referred to as Kentucky Fried
Chicken of california, Inc ("KFC"). The uncontroverted facts
revealed by the record are as follows:'

1. Plaintiff, Evelyn Maxine Dye ("Dye"), alleges that while

on the premises of Defendant, KFC, Plaintiff was about to enter the

'Local Rule 56.1B states:
"The response brief to a motion for summary
(or partial summary judgment) shall begin with
a section which contains a concise statement
of material facts as to which the party
contends a genuine issue exists. Each fact in
dispute shall be numbered, shall refer with
particularity to those portions of the record
upon which the opposing party relies, and, if
applicable, shall state the number of the
movant's fact that is disputed. All material
facts set forth in the statement of the movant
shall be deemed admitted for the purpose of
summary judgment uriless specifically contro-
verted by the statement of the opposing
party."

Plaintiff did not follow the format required by this local

rule in her response.



restaurant and was approached by a vehicle and became "justifiably
startled" and fell on the curb near the entrance of the store.
(See Plaintiff's original Petition/Complaint, p. 2, previously
filed herein, hereinafter "Petition.").

2. Plaintiff alleges that KFC was negligent and acted with
reckless disregard in "maintaining a drive-thru exit within close
proximity to the entrance door of the restaurant." (See "Petition"
p. 2}.

3. Plaintiff alleges that the proximity of the drive-thru
with the entrance of the restaurant was a "dangerous condition" and
that such "dangerous condition® in combination with the acts of the
driver of the vehicle, are the sole and proximate cause of
Plaintiff's injuries. (See "Petition", p. 2).

4.  Plaintiff testified in deposition that the KFC
restaurant, parking lot, drive-thru, curb area, and entry-way are
all depicted as they were at the time of the subject incident, in
eight photographs which were marked for identification as Exhibit
Nos. "1 through 4" at Plaintiff's deposition. (See Deposition
transcript of Evelyn Maxine Dye, hereinafter "E.M. Dye Depo.," p.
55, 1. 13-25; p. 56, 1. 1-10).

5. After Plaintiff and her husband parked their car at the
KFC parking lot, Plaintiff was some 50 feet from the subject
entrance; Plaintiff had a clear view of the building and a clear
view of the entrance going to the door.. (See E.M. Dye Depo., p.
10, 1. 4-25; p. 11, 1. 1-7).

6. Plaintiff had a clear view of the entire side of the KFC



building. (See E.M. Dye Depo., p. 10, 1. 24-25; p. 11, 1l. 1-2).

7. As Plaintiff approached the KFC building, she saw the
curb that was adjacent to the sidewalk near the door that she was
going to enter. (See E.M. Dye Depo., p. 11, 1. 3-15).

8. There was no obstruction of Plaintiff's view to the
drive-thru, the curb, or the approach to the building. (See E.M.
Dye Depo., p. 65, 1. 2-9, p. 67, 1, 23-25),

9. The Plaintiff actually saw the curb before she attempted
to step up to or onto it. (See E.M. Dye Depo., p. 68, 1. 1-6).

10. Plaintiff saw the curb prior to seeing the subject
vehicle and at that time she was approximately five or six inches
from the curb. (See E.M. Dye Depo., p. 68, 1. 19-25; p. 69, 1. 1-
25; p. 70, 1. 1).

11. As Plaintiff was "beginning to step on the curb, a car
turned the corner very fast and startled her." Plaintiff did not
step high enough to get onto the curb and "consequently" Plaintiff
"fell." (See E.M. Dye Depo., p. 21, 1. 10-22).

12. Plaintiff only saw the vehicle for a "split second" and
never saw the vehicle again. (fiee E.M. Dye Depo., p. 35, 1. 7-11).

13. The identity of the vehicle and driver is unknown to the
Plaintiff. (See E.M. Dye Depo., p. 35, 1. 7-25; p. 36, 1. 1-3).

14. Plaintiff concludadlthaﬁ had she not seen the vehicle
come around the corner, she would not have had any difficulty
getting up onto the sidewalk. (See E.M. Dye Depo., p. 81, 1. 17-
20).

15. Plaintiff testified that the reason she fell was that as



she was beginning to step up.onto the curb a car came around the
southeast corner of the building at what she thought was a fast
rate of speed, startling her, causing her to misstep. (See E.M.
Dye Depo., p. 21, 1. 10-22; p. 49, 1. 21-25; p. 50, 1. 1-3).

16. Plaintiff did not say anything to KFC personnel regarding
the involvement of the car, although she did report the incident of
her fall to KFC. (See E.M. Dye depo., p. 36, 1. 20-25; p. 37, 1.
1-5).

17. Mr. Robert George Dye, Plaintiff's husband who was with
her at the time of the subject incident, testified that the only
time he remembers seeing the vehicle was when it was coming around
the corner of the building. (George Dye Depo., p. 21, 1. 105).

18. Mr. Dye does now know whether the car was behind the
building when he heard it, but he thinks that part of the car was
just visible around the cornaf of the building when he saw it.
(See George Dye Depo., p. 16, 1. 15-23).

19. Mr. Dye never saw the car go all the way around the
corner of the building. (See George Dye Depo., p. 16, 1. 24-25; p.
17, 1. 1).

20. Plaintiff's expert witness, Dr. Robert Harner, testified
that a hazard is created when the drive-thru exit and the
pedestrian entrance are at  the same place because it mixes
pedestrian and vehicular traffjc. (See Robert E. Harner Depo., p.
60, 1. 7-12).

21. Harner testified thu€ nuch things as a crosswalk, guard-

rail, speed limit signs, and pedestrian crossing signs could serve



as appropriate warnings to drivers and pedestrians relative to safe
crossing areas. (Robert E. Harner Depo., p. 61-62, 1. 20-25, 1-10;
p. 83, 1. 4-15; p. 91, 1. 4-10; p. 92, 1. 10-11; p. 93, 1. 4-15, 1,
18-19; p. 96, 1. 9-10, 12).

22. Plaintiff's expert, Robert Harner, testified that a
vehicle on the south side of the KFC building, just starting to
come around on the east side of the building (as Plaintiff
described) would not be a hazard to an individual entering the KFC
entrance on the east side of the building. (Robert E. Harner
Depo., p. 78, 1. 9-25; p. 79, 1. 1-13).

23. Harner testified that there would be no obligation on the
part of the premises owner to warn a pedestrian in the scenario set
forth in Paragraph No. 22. (Robert E. Harner Depo., p. 79, 1. 14-
23).

The Standard of Fed.R.Civ.P, 56
Motion for Summary Judgment

Summary Jjudgment pursuant to Fed.R.Civ.P. 56 is
appropriate where "there is no genuine issue as to any material

fact and that the moving party is entitled to judgment as a matter

of law." Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986);
Anderson v. Liberty Lobby, Ing., 477 U.S. 242, 250 (1986); Windon
Third 0il & Gas v. FDIC, 805 F.2d 342 (loth Cir. 1986). In

Celotex, 477 U.S. at 317 (1986), it is stated:

"The plain language of Rule 56(c) mandates the
entry of summary judgment, after adequate time
for discovery and upon motion, against a party
who fails to make a showing sufficient to es-
tablish the existence of an element essential
to that party's case, and on which that party
will bear the burden of proof at trial."

5



To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
"must do more than simply show that there is some metaphysical
doubt as to the material facts." atsushita_v. Zenith, 47% U.S.
574, 585 (1986). The evidence and inferences therefrom must be
viewed in a light most favorable to the nonmoving party. Conaway
v. Smith, 853 F.2d 789, 792 n. 4 (10th Cir. 1988). Unless the
moving party can demonstrate their entitlement beyond a reasonable

doubt, summary judgment must be denied. Norton v. Liddel, 620 F.2d

1375, 1381 (10th cir. 1980).

Committee for the First Amendment v. Campbell, 962 F.2d 1517

(10th Cir. 1992), concerning summary judgment states:

"Summary judgment is appropriate if 'there is
no genuine issue as to any material fact and
. . the moving party 1s entitled to a

Judgment as a matter of law.' . ., . Factual
disputes about immaterlal matters are
irrelevant to A summary judgment

determination. . . We view the evidence in a
light most favorable to the nonmovant;
however, it is not enough that the nonmovant's
evidence be 'merely colorable' or anything
short of 'significantly probative.' . . .

"A movant is not reguired to provide evidence
negating an opponent's claim. . . . Rather,
the burden is on the nonmovant, who 'must
present affirmative evidence in order to
defeat a properly supported motion for summary
judgment.!' . . . After the nonmovant has had a
full opportunity to econduct discovery, this
burden falls on the ponmovant even though the
evidence probably - in possession of the
movant. (citations omitted). Id at 1521."

Legal Analysis and COnclgsignff

The undisputed facts reveal that the KFC parking area, drive-




thru, curbing and entrance door were all open and obvious. (See
Photographs, Exhibit C to Defendant KFC's Brief in support of
Motion for Summary Judgment, filed July 1, 1994). Plaintiff did
not have to be warned of the drive-thru as it was obvious with
large yellow lane arrows and the canopy attached to the building.

Nicholson v. Thacker, 512 P.2d 156 (Okla. 1973), and Safeway

Stores, Inc. v. McCoy, 376 P.2d 285 (Okla. 1962). The automobile
coming around the southeast corner of the building (approximately
40 to 50 feet away) that startled Plaintiff was said to be
traveling 12 to 14 miles per hour. (Exhibit E to Motion of
Defendant U.S.F.& G. for Summary Judgment and Supporting Brief,
filed May 26, 1994, George Dye Depo., p. 37, 1. 5-14). The record
does not reveal what the subject automobile did after it appeared
at the corner of the building, i.e., whether it proceeded down the
drive-thru lane or proceeded in another direction.

This case is analogous to the case of Booth v. Warehouse
Market, 286 P.2d 721, 724 (Okla. 1955). Therein the Oklahoma
Supreme Court said the proprietor's design of the vehicle parking
and travel area had "merely furnished a condition by which the
injury was possible and a subseqguent independent act caused the
injury." The existence of the condition (the design of the parking

lot and drive-thru) was not the proximate cause of Plaintiff's

injury. Seealso, Phillips Petyeleum Co. v. Robertson, 247 P.24 501
(Okla. 1952); Pepsi Cola Bot&ling Co. of Tulsa, Oklahoma v. Von

Brady, 386 P.2d 993, 996 (0kla. 1964); Gaines v. Providence

Apartments, 750 P.2d 125, 126=-27 (Okla. 1988); Johnson v. Mid-South




Sports, Inc., 806 P.2d 1107 (Okla. 1991); Lingerfelt v. Winn-Dixie

Texas, Inc., 645 P.2d 485 (Okla. 1982); and Shircliff v. Kroger
Co., 593 P.2d 1101 (Okl.App. 1979). Failure to provide a handrail
under such circumstances is nﬁt negligence. Pruitt v. Timme, 349
P.2d 4 (Okla. 1960).

Where the material facts are not in dispute, as here,
proximate cause is an issue of law for the court. Pepsi Cola
Bottling Co. of Tulsa, Oklahoma, 386 P.2d at 996, and Johnson, 806
P.ZQ 1107.

Where the facts are not in dispute, as here, Plaintiff's
expert testimony cannot create a factual proximate cause issue when
it is clear Defendant's conduct created a condition amounting to at

best only a remote cause. See¢, Hall v. Belmon, 935 F.2d 1106 (10th

Cir. 1991); Tatum v, Phillj is, Inc., 809 F.Supp. 1452
(W.D.Okla. 1992); U.S. v Xt r 733 F.Supp. 1424 (W.D.Okla.
1989); and Downs v. Longfellow, 351 P.2d 999 (Okla. 1960).

For the reasons stated abave, the motion for summary judgment
pursuant to Fed.R.Civ.P. 56 of Kentucky Fried Chicken Inc. (also
Kentucky Fried Chicken of California, Inc.), is hereby SUSTAINED,
and a separate Judgment in faveor of said Defendant and against the
Plaintiff, Evelyn Maxine Dye, is entered herewith.

IT IS SO ORDERED this .mz day of September, 1994.

THOMAS R. BRETT —

UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
vsS.

)

)

)

)

)

)
DENNIS P. HOLDEN; )
CHRISTINA L. HOLDEN; )
STATE OF OKLAHOMA, ex rel. )
OKLAHOMA TAX COMMISSION; )
COUNTY TREASURER, Tulsa County, )}
Oklahoma; )
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahona, )
)

)

Defendant#@ CIVIL ACTION NO. 94-C~540-B
JUDGMENT OF FORECLOSURE
This matter comes on.for consideration this ‘QQZ iggj
of ,{i?jﬂ?ﬁi' + 1994. The Plaintiff appears by Stephen C.

Lewis, Unlted States Attorney for the Northern District of

Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahama; the Defendant, STATE OF
OKLAHOMA, ex rel. OKLAHOMA TAX~COMMISSION, appears by Kim D.
Ashley, Assistant General Counsel; and the Defendants, DENNIS P.
HOLDEN and CHRISTINA L. HOLDEN, appear not, but make default.
The Court being fully-advised and having examined the
a copy of Summons and Complaint on July 12, 1994 by Marshal
Service, the Defendant, CHRISTINA L. HOLDEN, was served a copy of

Summons and Complaint on July 12, 1994, by Marshal Service; that



the Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX
COMMISSION, was served a copy of Summons and Complaint on or
about May 27, 1994 by Certified Mail.

It appears that the Defendants, COUNTY TREASURER, Tulsa
County, Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa
County, Oklahoma, filed their Answers on July 13, 1994; that the
Defendant, STATE OF OKLAHOMA,-@E rel. OKLAHOMA TAX COMMISSION,
filed its Answer on June 2, 1994; and that the Defendants,
DENNIS P. HOLDEN and CHRISTINA L. HOLDEN, have failed to answer
and default has therefore be&ﬁ.entered by the Clerk of this
Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note uﬁdh the following described real
property located in Tulsa Cqunﬁy, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Twenty-one (21), Block Eight (8),

SUMMERFIELD, an Add on to the City and
County of Tulsa, Sta of Oklahoma, according
to the recorded plat thereof.

The Court further fimds that on May 23, 1988, the
Defendants, DENNIS P. HOLDEN anﬁ CHRISTINA L. HOLDEN, executed
and delivered to Central Mortg@ge Corporation, their mortgage

note in the amount of $56,986.00, payable in monthly

installments, with interest on at the rate of Eight and One-
Half percent (8.5%) per annum.
The Court further finfs that as security for the

payment of the above-described note, the Defendants, DENNIS P.

o) -



HOLDEN and CHRISTINA L. HOLDEN, husband and wife, executed and
delivered to Central Mortgage Corporation, a mortgage dated
May 23, 1988, covering the above-described property. Said
mortgage was recorded on May 3;, 1988, in Book 5102, Page 2034,

in the records of Tulsa Countyﬁ;oklahoma.

The Court further fiﬁﬁs that on May 23, 1988, Central
Mortgage Corporation, assignedéthe above-described mortgage note
and mortgage to The Florida'Gfdup, Inc. This Assignment of
Mortgage was recorded on May ji} 1988, in Book 5102, Page 2039,
in the records of Tulsa County;{oklahoma.

The Court further fiﬁﬁs that on June 3, 1988, The
Florida Group, Inc., assigned;ﬁﬁe above-described mortgage note
and mortgage to SCG Mortgage Qﬁ?poration. This Assignment of
Mortgage was recorded on Juna?éé, 1988, in Book 5109, Page 110,
in the records of Tulsa County, Oklahoma.

The Court further fiéﬁﬂ that on June 13, 1989, S8CG
Mortgage Corporaticn, assigneﬁﬂthe above-described mortgage note
and mortgage to the Secretary ﬁf Housing and Urban Developnment of
Washington, D.C., his succeésqg# and assigns. This Assignment of
Mortgage was recorded on June 15, 1989, in Book 5189, Page 317,

in the records of Tulsa Countykiﬂklahoma.

The Court further fings that on June 1, 1989, the

Defendants, DENNIS P. HOLDEN | CHRISTINA L. HOLDEN, entered
into an agreement with the Pl@jintiff lowering the amount of the
monthly installments due unde 1€ note in exchange for the

Plaintiff's forbearance of it ght to foreclose. Superseding



agreements were reached between these same parties on January 1,

1990, October 1, 1990, Septembér 1, 1991, and June 1, 1992.

The Court further f;#ﬂs that the Defendants, DENNIS P.
HOLDEN and CHRISTINA L. HOLDEﬁ;.made default under the terms of

the aforesaid note and mortgage, as well as the terms and

conditions of the forbearance $greements, by reason of their
failure to make the monthly iﬁﬁiallments due thereon, which
default has continued, and théﬁ by reason thereof the Defendants,
DENNIS P. HOLDEN and CHRISTINQfL. HOLDEN, are indebted to the
Plaintiff in the principal suﬁ?ﬁf $75,302.26, plus interest at
the rate of Eight and One—Half;b@rcent per annum from May 13,
1994 until judgment, plus intéﬁhﬁt thereafter at the legal rate
until fully paid, and the cosﬁﬁ}of this action.

The Court further ffﬂﬂs that the Defendant, COUNTY
TREASURER, Tulsa County, Oklaﬁﬁ%a, has a lien on the property
which is the subject matter oﬁiﬁhis action by virtue of personal
property taxes in the amount eof $52.00, plus accrued and accruing
interest, which became a lien on the property as of June 26,
1992. Said lien is inferior to the interest of the Plaintiff,
United States of America. -

The Court further : é that the Defendant, STATE OF

OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, has a lien on the
property which is the subject matter of this action by virtue of
state taxes in the amount of $2,106.57, plus accrued and accruing

interest, which became a lien the property as of November 19,

1992. Said lien is inferior &g the interest of the Plaintiff,

United States of America.



The Court further finds that the Defendants, DENNIS P.
HOLDEN and CHRISTINA L. HOLDEN, are in default, and have no
right, title or interest in the subject real property.

The Court furtherlfinds that the Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa County, Oklahoma, claims no right,
title or interest in the subje¢t real property.

The Court further fiﬁdﬁ that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption (including in all
instances any right to possesﬁion.based upon any right of
redemption) in the mortgagor or any other person subsequent to
the foreclosure sale.

IT IS THEREFORE ORDEEED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment against the Defendéntw, DENNIS P. HOLDEN and
CHRISTINA L., HOLDEN, in the principal sum of $75,302.26, plus
interest at the rate of Eight and One-Half percent per annum from
May 13, 1994 until judgment, plus interest thereafter at the
current legal rate of 5, (49 ﬁﬁraent per annum until paid, plus
the costs of this action, and any additional sums advanced or to
be advanced or expended during this foreclosure action by
Plaintiff for taxes, insurancn; abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and
recover judgment in the amount of $52.00 for personal property

taxes for the year 1991, plus the costs of this action.

- -



IT IS FURTHER ORDERE!}.._,_ ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA, Ml OKLAHOMA TAX COMMISSION,
have and recover Jjudgment In Egm in the amount of $2,106.57, plus
accrued and accruing interest, for state taxes for the year 1991,
plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, DENNIS P. HOLDEN and CHRISTINA L. HOLDEN, and BOARD
OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, have no right,
title or interest in the subject property.

IT IS FURTHER ORDEREP, ADJUDGED, AND DECREED that upon
the failure of said Defendants, DENNIS P. HOLDEN and CHRISTINA L.
HOLDEN, to satisfy the judgment of the Plaintiff herein, an Order
of Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, commanding him to advertise and
sell according to Plaintiff's election with or without
appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First: .

In payment of the cdﬂﬁs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second: |

In payment of the judgment rendered herein

in favor of the Plaiﬂﬁiff;



Third:

In payment of Defendant, COUNTY TREASURER,

Tulsa County, Oklahoma, in the amount of

$52.00, personal property taxes which are

currently due and owing.

Fourth:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISS%QN, in the amount of $2,106.57,

plus accrued and accruing interest, state taxes which

are currently due and owing.
The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of

redemption (including in all instances any right to possession

based upon any right of redemption) in the mortgagor or any other

person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from

and after the sale of the abovVL'eBcribed real property, under
and by virtue of this judgment &and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are foraﬁﬁr barred and foreclosed of any

right, title, interest or claim in or to the subject real

property or any part thereof.




APPROVED:

STEPHEN C. LEWIS
United States Attorney

4{««4_/4 /{uv(gm

NEAL B. KIRKPATRICK /
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

IS SEMLER, OBA #8076
istant District Attorney
Tulsa County Courthouse
Tulsa, Oklahoma 74103
{918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

//W

KIM{. ASHLEY, OBA #14175
Assistant General Counsel
P.O. Box 53248 7
Oklahoma City, Oklahoma 73152-32\8
{(405) S21-3141
Attorney for Defendant,
State of Oklahoma, ex rel.
Oklahoma Tax Commission

Judgment of Foreclosure
Civil Action No. 94-C-540-B
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UNITED STATES DX&$RICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA,
Plaintiff,
vs.
C.B. DICKINSON
aka Clarence Ben J. Dickinson

aka Clarence B. Dickinson
aka Clarence Benijamin Dickinson;

aka Jack Dickinson; SEpP 26 ’994

Ri
aka Linda Dickinson ﬁf'g' D15 Lawranc, '
aka Linda Kaye Dickinson; mmwumﬁ?MTcovg%k
SERVICE COLLECTION T OF Ottiig)

)

)

)

)

)

}

)

)

)

)
)
LINDA K. DICKINSON )
)

)

)
ASSCOCIATICON, INC.; )
TULSA ADJUSTMENT BUREAU, INC. )
COUNTY TREASURER, Tulsa County, )
Oklahoma; S
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahoma, )
)

)

Defendants. CIVIL ACTION NO. 94-C-652-E
JUDGME ) RECLOSURE

This matter comes on for consideration this ég;l'day

7

of _jxijfﬂ , 1994. The Plaintiff appears by Stephen C.
/

Lewis, United States Attorney for the Northern District of

Oklahoma, through Neal B. Kirkpa#itrick, Assistant United States
Attorney; the Defendants, COUNT? TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahom#i; the Defendant, SERVICE
COLLECTION ASSOCIATION, INC., mﬂpwars by it attorney, Fred A.
Pottorf; the Defendants, C.B. mﬁtKINSON and LINDA K. DICKINSON,
appear by their attorney, Eddie Ramirez; and the Defendant, TULSA
ADJUSTMENT BUREAU, INC., appears not having previously filed a
Disclaimer.

ENTERED ON pockerT
pare 7 =/ 4



The Court being fully advised and having examined the
court file finds that the Defendant, C.B. DICKINSON, signed a
Waiver of Summons on July 27, 1994, filed on July 28, 1994; that
the Defendant, LINDA K. DICKIN&@N, signed a Waiver of Summons on
July 27, 1994, filed on July Zé, 1994; that the Defendant,
SERVICE COLLECTION ASSOCIATIO&,_INC., signed a waiver of Summons
on July 13, 1994, filed on July.14, 1994; that Defendant, TULSA
ADJUSTMENT BUREAU, INC., signed?a Waiver of Summons on July 6,
1994, filed on July 11, 1994.

It appears that the Defendants, COUNTY TREASURER, Tulsa
County, Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa
County, Oklahoma, filed their Amswers on July 26, 1994; that the
Defendant, SERVICE COLLECTION hﬁ&OCIATION, INC., filed its Answer
on July 13, 1994; the Defenda,nt; TULSA ADJUSTMENT BUREAU, INC.,
filed its Disclaimer on July 5, 19%4; and that the Defendants,
C.B. DICKINSON and LINDA K. DICKINSON, filed their Entry of
Appearance and Disclaimer on August 9, 1994.

The Court further f£inds that the Defendant, C.B.
DICKINSON, i1s one and the samaﬁﬂnd gometimes referred to as
Clarence Ben J Dickinson, Clarence B. Dickinson, Clarence
Benjamin Dickinson and Jack Didkinson, and will hereinafter be
referred to as "C.B. DICKINSON,"

The Court further fiﬁﬁﬁ that on November 19, 1991, C.B.
Dickinson and Linda K. Dickinsom, filed their voluntary petition
in bankruptcy in Chapter 7 in ﬁhg United States Bankruptcy Court,
Northern District of Oklahoma, €ase No. 91-4146-C. On March 17,

1992, the United States Bankruptcy Court for the Northern
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District of Oklahoma filed its’ Pischarge of Debtor, and the case

was subsequently closed on April 23, 1992.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage

securing said mortgage note upp:'the following described real

property located in Tulsa County, Oklahoma, within the Northern

Judicial District of Oklahoma:

Lot Fifty-nine (59), ‘Block Four (4), WEST
HIGHLANDS II, an Addition in the County of
Tulsa, State of Okla}  according to the
recorded Plat thereo!

The Court further finds that on August 25, 1988, the

INDA K. DICKINSON, executed and

Defendants, C.B. DICKINSON and:
delivered to Midfirst Mortgageﬁéb., their mortgage note in the
amount of $49,201.00, payable iﬁ?monthly installments, with
interest thereon at the rate oﬁf@en percent (10%) per annum.

The Court further fimfﬁ that as security for the
payment of the above-described #bte, the Defendants, C.B.
DICKINSCON and LINDA K. DICKINSO&@ husband and wife, executed and
delivered to Midfirst Mortgage éﬁ., a mortgage dated August 25,

1988, covering the above—descrifﬁd property. Said mortgage was

recorded on August 30, 1988, iﬁiﬁook 5124, Page 2228, in the
records of Tulsa County, Oklahémé.

The Court further fin@# that on August 25, 1988,
Midfirst Mortgage Co., assignedfﬁhe above-described mortgage note

and mortgage to Midfirst Savingm ' and Loan Association. This

Assignment of Mortgage was recorded on August 30, 1988, in Book

5124, Page 2233, in the recordE @f Tulsa County, Oklahoma.
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The Court further finds that on September 1, 1988,
Midfirst Savings and Loan Asgociation, assigned the above-
described mortgage note and mortgage to Central Mortgage
Corporation. This Assignment of Mortgage was recorded on
December 2, 1988, in Book 5143, Page 703, in the records of Tulsa
County, Oklahoma.

The Court further fimds that on July 10, 1989, Central
Mortgage Corporation, assigned_th@ above-described mortgage note
and mortgage to Statesman Mortgage Company. This assignment of
Mortgage was recorded on Octobef 3, 1989, in Book 5211, Page 577,
in the records of Tulsa County, Oklahoma.

The Court further finde that on July 25, 1990,
Statesman Mortgage Company, assigned the above-described mortgage
note and mortgage to the Secretary of Housing and Urban
Development of Washington, D.C,, his successors and assigns.
This assignment of Mortgage was recorded on August 13, 19%0, in
Book 5270, Page 1585, in the records of Tulsa County, Oklahoma.

The Court further finds that on June 1, 1990, the
Defendants, C.B. DICKINSON an&;ﬁfNDA K. DICKINSON, entered into
an agreement with the Plaintiff lowering the amount of the
monthly installments due under the note in exchange for the
Plaintiff's forbearance of ite right to foreclose.

The Court further fiuﬁs that the Defendants, C.B.
DICKINSON and LINDA K. DICKINSON, made default under the terms of
the aforesaid note and mortgage, as well as the terms and
conditions of the forbearance ﬁgreement, by reason of their

failure to make the monthly installments due thereon, which
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default has continued, and th&é;by reason thereof the Defendants,
C.B. DICKINSON and LINDA K. DICKINSON, are indebted to the
Plaintiff in the principal sumléf $72,984 .67, plus interest at
the rate of Ten percent per annum from May 18, 1994 until
judgment, plus interest thereaﬁfer at the legal rate until fully
paid, and the costs of this action.

The Court further finds that the Defendant, COUNTY
TREASURER, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount 0f}$30.00 which became a lien on the
property as of June 30, 1987;-&-1ien in the amount of $23.00
which became a lien as of June 26, 1992; a lien in the amount of
$21.00 which became a lien as of June 25, 1993; and a lien in the
amount of $18.00 which became a lien as of June 23, 1994. Said
liens are inferior to the interest of the Plaintiff, United
States of America.

The Court further finde that the Defendant, SERVICE
COLLECTION ASSOCIATION, INC., has a lien on the property which is
the subject matter of this actien by virtue of a judgment in the
amount of $4,179.95 which became a lien on the property as of

April 1, 1991. Said lien is inﬁérior to the interest of the

title or interest in the subject real property.



The Court further fmds that the Defendants, C.B.
DICKINSCN, LINDA K. DICKINSON, and TULSA ADJUSTMENT BUREAU, INC.,
disclaim any right, title or interest in the subject real
property. -

The Court further fiﬁﬁs that pursuant to 12 U.S.C.
1710(1) there shall be no righ# of redemption {(including in all
instances any right to possesﬁi@n.based upon any right of
redemption) in the mortgagor or;any other person subsequent to
the foreclosure sale. |

IT IS THEREFORE oan:’iD, ADJUDGED, AND DECREED that the
Plaintiff, the United States dffhmerica, acting on behalf of the
Secretary of Housing and Urban;éevelopment, have and recover
judgment In Rem against the Déﬂ@ndants, C.B. DICKINSCN and
LINDA K. DICKINSON, in the pri-tﬁéaipal sum of §72,984.67, plus
interest at the rate of Ten p@ﬁﬁent per annum from May 18, 1994
until judgment, plus interest ﬁﬁexeafter at the current legal
rate of ﬁ,é‘?percent per annum until paid, plus the costs of
this action and any additional pumg advanced or to be advanced or
expended during this foreclosure action by Plaintiff for taxes,
insurance, abstracting, or sumﬂ:for the preservation of the
subject property. -

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, 'mlsa County, Oklahoma, have and
recover judgment in the amounﬁi@f $30.00, plus penalties and
interest, for personal properﬁﬁ?taxes for the year 1986, plus the

costs of this action.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, SERVICE COLLECTION ASSOCIATION, INC., have and recover
judgment in the amount of $4,17Q,95 for judgment filed on
April 1, 1991.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tﬁiaa County, Cklahoma, have and
recover judgment in the amount of $62.00, plus penalties and
interest, for personal propertY'taxes for the years 1991, 139392,
and 1993, plus the costs of thiﬁ:action.

IT IS FURTHER ORDEREE@'ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, C.B. DICKINSON, LINDA K. DICKINSON, and TULSA
ADJUSTMENT BUREAU, INC., have ne right, title, or interest in the
subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the fajlure of said Defendants, €.B. DICKINSON and LINDA K.
DICKINSON, to satisfy the judgmaht In Rem of the Plaintiff
herein, an Order of Sale shall ha issued to the United States
Marshal for the Northern Distriqt of Oklahoma, commanding him to
advertise and sell according to Plaintiff's election with or
without appraisement the real QMbperty involved herein and apply

the proceeds of the sale as fo};gws:
First:

In payment of the coaﬁﬂ of this action

accrued and accruing_ﬁncurred by the



Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, COUNTY TREASURER,

Tulsa County, Oklahoma, in the amount of

$30.00, personal property taxes which are

currently due and owing.

Fourth: |

In payment of Defendant, SERVICE COLLECTION

ASSOCIATION, INC., in the amount of $4,179.95,

for a judgment.

Fifth:

In payment of Defendﬁnt, COUNTY TREASURER,

Tulsa County, Oklaho@a, in the amount of

$62.00, personal pro@@rty taxes which are

currently due and owihg.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED; ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of
redemption (including in all iﬁhtances any right to possession
based upon any right of redemption) in the mortgagor or any other

person subsequent to the foreclosure sale.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-'d_escribed real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof. S/ JAMES O. ELLISON

UNITED STATES DISTRICT JUDGE



APPROVED:

STEPHEN C. LEWIS
United States Attorney

Mg/é&

NEAL B. KIRKPATRICKG—__  —
Assistant United States Attorney
3900 U.S8. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

NNIS SEMLER, /OBA #80
sistant District Attorney
06 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 5%6-4841
Attorney for Defendants,
County Treasurer and
Board of County Comm1881onera,
Tulsa County, Oklahoma

FRED A. POTTORF, OBA #7
Mapco Plaza Building

1717 South Boulder, Suite 200
Tulsa, Oklahoma 74119

(918) 582-3191

Attorney for Defendant,

Service Colleiéii%j%§:001atlon, Inc.,

EDDrE RAMIREZ, OPBA #11479

5200 S. Yale

ste 601

Tulsa, Oklahoma 74135

(918) 481-5767

Attorney for Defendants,
C.B. Dickinson and
Linda K. Dickinscon

Judgment of Foreclosure
Civil Action No. 94-C-652-E
NEK:f1vl
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UNITED STATES DISTRICT COQURT FOR THE
NORTHERN DISTRICT OF OKLAHCMA

UNITED STATES OF AMERICA,
Plaintiff,

FILED

SEP 26 1994

Richam M. Lawrence,
U. S. DISTRICT COUC' ark
NORTHERN BISTRICT OF DXLAHOMA

vs.,

)
)
)
)
)
)
LUTHER GENE BALENTINE; )
MARTANNA BALENTINE; )
ASSOCIATES FINANCIAL SERVICES C@ )
OF OKLAHOMA, INC. )
COUNTY TREASURER, Creek County, )
Oklahoma; }
BOARD OF COUNTY COMMISSIONERS, )
Creek County, Oklahoma, )
)

)

Defendants_.' CIVIL ACTION NO. 94-C-559-E

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this R day

of : Fﬂ?d— , 1994. The Plaintiff appears by Stephen C.
Lewis, United States Attorney for the Northern District of
Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, LUTHER GENE BALENTINE and MARIANNA
BALENTINE, appear by their attorney, David Anderson; the
Defendants, CQUNTY TREASURER, Creek County, Oklahoma, and BOARD
OF COUNTY COMMISSIONERS, Creek County, Oklahoma, appear not
having previously filing a Dise¢laimer; and the Defendant,
ASSOCCIATES FINANCIAIL SERVICES,. ICO., OF OKLAHOMA, INC., appear
not, but make default.

The Court being fully:advised and having examined the
court file finds that the Defendant, LUTHER GENE BALENTINE,
signed a Waiver of Summons on 3ﬁne 15, 1994, filed on June 16,
1994; that the Defendant, MARiiNNA BALENTINE, signed a Waiver of

Summons on June 1%, 1994, filed on June 16, 1994; that the
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Defendant, ASSOCIATES FINANCIAL SERVICES CO., OF OKLAHOMA, INC.,
was served a copy of Summons and Complaint on June 15, 1994, by
Certified Mail; that Defendant, COUNTY TREASURER, Creek County,
Oklahoma, was served a copy of Summons and Complaint on June 14,
1994, by Certified Mail; and that Defendant, BOARD OF COUNTY
COMMISSIONERS, Creek County, Oklahoma, was served a copy of
Summons and Complaint on June'l4, 1994, by Certified Mail.

It appears that the Defendants, COUNTY TREASURER, Creek
County, Cklahoma, and BOARD OF COUNTY COMMISSIONERS, Creek
County, Oklahoma, filed their Disclaimer on July 7, 1994; and
that the Defendant, ASSOCIATES FINANCIAL SERVICES CO., OF
OKLAHOMA, INC., hags failed to answer and its default has
therefore been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upcn the following described real
property located in Creek Counﬁy, Oklahoma, within the Northern
Judicial District of Oklahoma:

LOT ELEVEN (11), BLOCK TWO (2), COUNTRY AIR

ESTATES, A SUBDIVISION LOCATED IN THE W1l/2 SE

1/4 IN SECTION 5, TOWNSHIP 18 NORTH, RANGE

ELEVEN (11) EAST, CREEK COUNTY, STATE OF

OKLAHOMA ACCORDING THE RECORDED PLAT THEREOF.

The Court further finds that on March 3, 1988, R. Ian
Pockrus and Elizabeth Pockrus, eéxecuted and delivered to First
Security Mortgage Company, their mortgage note in the amount of

$62,446.00, payable in monthly installments, with interest

thereon at the rate of Ten percent (10%) per annum.



The Court further finds that as security for the
payment of the above-described note, R. Ian Pockrus and Elizabeth
Pockrus, husband and wife, executed and delivered to First
Security Mortgage Company, a mortgage dated March 3, 1988,
covering the above-described property. Said mortgage was
recorded on March 8, 1988, in Book 232, Page 1451-54, in the
records of Creek County, Oklahoma.

The Court further finds that on March 8, 1988, First
Security Mortgage Company, assigned the above-described mortgage
note and mortgage to Liberty Mortgage Company, Inc. This
Assignment of Mortgage was recorded on March 21, 1988, in Bcok
233, Page 176, in the records of Creek County, Oklahoma. This
mortgage was re-recorded on March 9, 1988, in Book 232, Page
1529-1532, in the records of Creek County, Oklahoma.

The Court further finds that on May 26, 1988, Liberty
Mortgage Company, Inc., assigned the above-described mortgage
note and mortgage to The New Yofk Guardian Mortgagee Corp. This
Assignment of Mortgage was recorded on August 22, 1988, in Book
238, Page 1853, in the records éf Creek County, Oklahoma. This
Assignment was re-recorded on ianuary 8, 1993, in Book 301, Page
138, in the records of Creek County, Oklahoma, to show
Attestation of Corporate Executibﬁ by Secretary.

The Court further finds that on May 26, 1988, The New
York Guardian Mortgagee Corporafion, assigned the above-described
mortgage note and mortgage to Government National Mortgage
Association. This Assignment of Mortgage was recorded on

December 3, 1991, in Book 284, Page 205, in the records of Creek

-3-



County, Oklahoma. This Assignment was re-recorded on March 19,
1992, in Book 288, Page 1173, iﬁ the records of Creek County,
Oklahoma, to show proper chain of title, and re-recorded again on
January 8, 1993, in Book 301,'P§ge 139, in the records of Creek
County, Oklahoma.

The Court further finﬁs that on October 23, 1991,
Governmernt Naticnal Mortgage Eéﬁociation, assigned the above-
described mortgage note and maﬁtgage to the Secretary of Housing
and Urban Development. This 3#ﬂignment of Mortgage was recorded
on December 3, 1991, in Book 2&4, Page 306-307, in the records of
Creek County, Oklahoma. This'éésignment was re-recorded on
January 8, 1993, in Book 301, Page 140-141, in the records of
Creek County, Oklahoma, to corféat the legal description; and re-
recorded again on February 26, 1993, in Book 303, Page 560-561,
in the records of Creek County, Oklahoma, to show the recording
of the Mortgage.

The Court further finds that on May 25, 19%0, R. Ian
Pockrus, a single person, and Elizabeth Ann Pockrus, aka
Elizabeth Pockrus, a single person, granted a general warranty
deed to Luther Gene Balentine &nd Marianna Balentine, husband and
wife. This deed was recorded.with the Creek County Clerk on
May 29, 1990, in Book 263, at Page 1770 and Luther Gene Balentine
and Marianna Balentine, assumed thereafter payment of the amount
due pursuant to the note and mortgage described above.

The Court further fiﬁds that on October 1, 1991, the
Defendants, LUTHER GENE BALENTI&E and MARIANNA BALENTINE, husband

and wife, entered into an agreement with the Plaintiff lowering
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the amount of the monthly instaiim@nts due under the note in
exchange for the Plaintiff's farbearance of its right to
foreclose. Superseding agreements were reached between these
same parties on March 1, 1992,:¢ﬁne 1, 1992, and January 1, 1893.

The Court further finds that the Defendants, LUTHER
GENE BALENTINE and MARIANNA BALENTINE, made default under the
terms of the aforesaid note and_ﬁortgage, as well as the terms
and conditions of the forbearance agreements, by reason of their
failure to make the monthly inﬁéallments due thereon, which
default has continued, and that by reason thereof the Defendants,
LUTHER GENE BALENTINE and MARI#&NA BALENTINE, are indebted to the
Plaintiff in the principal sum.cf $79,250.73, plus interest at
the rate of Ten percent per annum from May 1, 1994 until
judgment, plus interest thereafter at the legal rate until fully
paid, and the costs of this action.

The Court further finds that the Defendant, ASSOCIATES
FINANCIAL SERVICES CO., OF OKLAHOMA, INC., is in default, and
have no right, title or interest in the subject real property.

The Court further finds that the Defendants, COUNTY
TREASURER and BOARD OF COUNTY COMMISSIONERS, Creek County,
Oklahoma, claim no right, title or interest in the subject real
property.

The Court further finds that pursuant to 12 U.S5.C.
1710(1) there shall be no righﬁfbf redemption {including in all
instances any right to possessién based upon any right of
redemption) in the mortgagor or any other person subsequent to

the foreclosure sale.



IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment against the Defendants, LUTHER GENE BALENTINE and
MARIANNA BALENTINE, in the principal sum of $79,250.73, plus
interest at the rate of Ten percent per annum from May 1, 1994
until judgment, plus interest thereafter at the current legal
rate of fflb?‘percent per annum until paid, plus the costs of
this action, and any additionél sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation of
the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, ASSOCIATES FINANCIAL SERVICES CO., OF OKLAHOMA, INC.,
have no right, title or interest in the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, COUNTY TREASURER and BOARD OF COUNTY COMMISSIONERS,
Creek County, Oklahoma, have no right, title, or interest in the
subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, LUTHER GENE BALENTINE and
MARIANNA BALENTINE, to satisfy the judgment of the Plaintiff
herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to
advertise and sell according to Plaintiff's election with or
without appraisement the real property involved herein and apply

the proceeds of the sale as follows:

-6-



First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

sald real property:;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and forecloged of any
right, title, interest or claim in or to the subject real

property or any part thereof.
S/ JAMES O. ELLISON

UNITED STATES DISTRICT JUDGE




APPROVED:

STEPHEN C. LEWIS
United States Attorney

Moo b K cmn

NEAL B. KIRKPATRICK ___~“

Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

{918) 581-7463

/ Al

DAVID ERSON

2121 8. Columbia, ste 306

Tulsa, Oklahoma 74114

(918) 742-7115

Attorney for Defendants,
Luther Gene Balentine
and Marianna Balentine

Judgment of Foreclosure
Civil Action No. 94-C-599-E
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IN THE UNITED sm*ms DISTRICT COURT FOR TH
NORTHERN DISTRICT OF OKLAHOMA FII‘ I L E D

MARY E. NEWELL, ) SEP 27 1994
Plaintiff, ) N Disrrarence, Clork
v. 3 93-C-0530-E
DEPARTMENT OF HEALTH AND HUMAN 3
SERVICES, )
Defendant. ;
ORDER

The Secretary of Health and Human Services denjed Social Security disability
benefits to Plaintiff Mary Newell. The Secretary concluded that Ms. Newell could return
to work. Ms. Newell now appeals that :filecision, raising three issues: (1) Whether the

— Administrative Law Judge ("ALT™) violattf:;__:l the "treating physician" rule; (2) Whether the
ALJ properly evaluated her credibility mﬁ__-ﬁomplaints of pain; and (3) Whether substantial
evidence supports the Secretary’s decision to deny disability benefits.’ Upon review, the
court remands the case for reconsideratiﬂh of the evidence submitted by the “treating
physician."

L. Legal Analysis
Ms. Newell, 57 years old at the time of the hearing, has a Master’s Degree in

Education. She has taught for 34 years, ingluding her last year as an art teacher. On April

' exarnining whether the Secretary erved, this Court’s review: Ig lisnited in scope by 42 U.S.C. § 403(g).Section 405(g) reads, in part: "Any
individual, afier the final decision of the Secretary made after a Ml 40 which he was a parsy, imespective of the amount in controversy, may
obuain a review of such decision by a civil action commenced vl ity days afier the mailing o him of notice of such decision or within
such further time as the Secretary may allow...the findings of the Secretary as 1o any facy, if supported by substantial evidence, shall be
conclusive.” :

-1

ENTERED ON DOCKET

/ q . DATE 4 - 27 7¢




9, 1991, Ms. Newell applied for disability benefits, alleging disability since March 22, 1991
due to chest pain and pressure caused by coronary spasm.

The Secretary denied her applicatiﬂn initially and on reconsideration. The ALJ then,
in a May 18, 1992 decision, found that Ms. Newell was not disabled. Although the ALJ
concluded that Ms. Newell could not retusn to her past work as a teacher, he found that
she could perform a full range of sedentary work. Specifically, the ALJ found that Ms.
Newell could work as a teacher’s aide, interviewing clerk, receptionist and office clerk.

When deciding a claim for benefits under the Social Security Act, the ALJ must use
the following five-step evaluation: (1) whether the claimant is currently working; (2)
whether the claimant has a severe impairment; (3) whether the claimant’s impairment
meets an impairment listed in appendix 1 of the relevant regulation; (4) whether the
impairment precludes the claimant from doing his past relevant work; and (5) whether the
impairment precludes the claimant from doing any work. 20 C.F.R. § 404.1520(b)-(f)
(1991). Once the Secretary finds the claimant either disabled or nondisabled at any step,
the review ends. Gossett v. Bowen, 862 F.Zd_ 802, 805 (10th Cir. 1988). In the case at bar,
the ALJ, found at step 5, that Ms. Neweﬂ_j_could working in the aforementioned jobs.

Ms. Newell now challenges those findings. She raises two legal issues: (1) Whether
the ALJ followed the treating physician rule and (2) Whether the ALJ properly evaluated
her testimony and subjective complaints. See, Smith v. Heckler, 707 F.2d 1284, 1285 (11th
Cir. 1985)("Grounds for reversal exist if the Secretary fails to apply the correct legal
standard or fails to provide this Court with a sufficient basis to determine that appropriate

legal principles have been followed.")



In addition, Ms. Newell argues that substantial evidence does not support the ALJ’s
decision.? Substantial evidence is what "a reasonable mind might deem adequate to
support a conclusion." Jordan v. Heckler, 835 F.2d 1314, 1316 (10th Cir. 1987).% A finding
of "no substantial evidence" is where a conspicuous absence of credible choices or no
contrary medical evidence exists. Trimiar v. Sullivan, 966 F.2d 1326 (10th Cir. 1992).
A. Treating Physician

The first issue is worded by Ms. Newell as follows: "The decision improperly
concludes that Plaintiff's treating physician does not believe that she is totally disabled and
that she is capable of other work." While that statement is unclear, she appears to argue
that the ALJ (1) did not properly interpret the findings of Dr. Robert Okada, a treating
physician and (2) did pot give sufficient weight to the evidence submitted by Dr. Okada.

The cogent question now raised is why the ALJ did not give more weight to the
opinions of Dr. Robert Okada, an M.D,, Ms Newell’s treating physician? Two items of
evidence from Dr. Okada support Ms. Newell’s disability claim: (1) a March 8, 1991
Attending Physicians Statement. Record at 147 and (2) a July 23, 1991 letter from Dr.

QOkada.

2 The question is whether Ms. Newell was disabled under the Social Security Act besween March 22, 1991, the onset date, and May 18,
1992, the date of the ALJ's denial decision.

Omwmmmmudwhmuammdardewdmch#%m “Evidertce may consist of, but is not limited to, objective medical
evidence such as medical signs and laboratory findings; other milieal evidence such as medical history, opinions, and statemenss conceming
treatrment received by the claimani; statements made by the clal others conceming the claimant's impairmerus, restrictions, daily activities,
efforts to work, or any other relevant statements made o nis dources during the course of examination or treatment, or to the SSA
[Secretary] during interviews, on applications, in letters or i medical evidence from other sources; decisions by any agency,
governmental or otherwise, about whether the claimant is Mind; and, at the administrative law judge and Appeals Council level of
determination, findings made by nonexamining medical or ' wl consultanss or nonexamining physicians or psychologists. In addition,
tthSAmaycon.nda-qpmwmapmmdbymedxca!cpmmanﬁdrmwafthcdamu:cmmord Social Security Law and
Practice, §37.1 (1993).
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The Statement, which is a form for an insurance company, indicates that Dr. Okada

found that Ms. Newell had (1) a marked limitation in her "functional capacity”; (2) a
severe limitation of functional capacity and incapable of minimum (sedentary) activity; and
(3) that she was unable to engage in stress situations or engage in interpersonal
relations(marked limitations). Dr. Okadﬁ also found that Ms. Newell could not return to
work of any kind, indicating that he did not expect a marked change in the future. One
question that Dr. Okada did not answer was whether Ms. Newell was disabled from
performing all types of work.

A second item of evidence is a July 23, 1991 letter by Dr. Okada. It read: "Our
current feeling is that her chest pains are secondary to coronary artery spasm. She has
responded well to antispasm medication; however, stressful situations will tend to
exacerbate the problem. She has beeu much improved since retiring from teaching.

Therefore, at this time, I would wifer her disabled and would fully support her

application for Social Security disability,” Record at 146.*

The only other medical evidence of any substance is a June 17, 1991 examination

by Dr. J. Michael Ritze, a "consulting" physician for the Secretary. While he made no
specific finding as to whether Ms. Ne'well could continue to work, Dr. Ritze’s impression
was she could. He said she had "chest pain with coronary artery spasms by history." Id.
at 216. Non-medical evidence included the testimony of Ms. Newell and that of the

vocational expert.

* A March 23, 1992 letter from Dr. Okada to Ms. Newell's itorney (Mr. Timothy White) also appears in the Record at page 222,
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physician. Byron v. Heckler, 742 F.2d 12:;3_2, 1235 (10th Cir. 1984). If substantial weight

is not given to such testimony, specific, legitimate reasons for this action must be set forth.
Jozefowicz v. Heckler, 811 F.2d 1352 (101:!1 Cir.1987).

In this case, the ALJ gave speciﬁc..reasons for discounting the evidence submitted
by Dr. Okada. He correctly noted that some of Dr. Okada’s statements were inconsistent
with his finding of disability. For example, at one point, Dr. Okada wrote that "since she
[Ms. Newell] is doing so well at this tim;e, I have not scheduled her for a return office
visit." In addition, the ALJ pointed out that inconsistencies existed on the Attending

Physicians Statement filled out by Dr. Okada (which indeed appears to be the case.}

Furthermore, the ALJ noted that, on the Physicians Statement, Dr. Okada did not answer
whether Ms. Newell could return to war;li_otlwr than her previous job. Furthermore, the
ALJ properly noted that Dr. Okada was not a vocational expert.

The reasons given by the ALJ are “specific”, but are they legitimate? One of the
chief reasons used by the ALJ in discoun Dr. Okada’s opinion was the failure to answer
the question about whether she could wmtk at any job (on the Physicians Statement). The

ALJ interpreted this omission to be suppogtive of his decision. Record at 30 ("It is clear...that

Dr. [Okada] does not believe that claimant is totally disabled from all work"). That

interpretation, however, was incorrect for two reasons. First, since Dr. Okada did not

check "yes" or "no" on the question, it atites no evidentiary value. Second, in a February

11, 1993 letter, Dr. Okada said not ch the box "was an oversight on my part." Dr.



Okada also noted that he fully intended to check the box marked "yes" to indicate that the
patient is totally disabled from any other work. Dr. Okada also wrote that, in his opinion,
Ms. Newell had been "totally disabled from all work" since March 22, 1991. Record at 14.

The circumstances here justify a remand. On one hand, several reasons cited by the
ALJ for discounting Dr. Okada’s opinion are arguably legitimate. See, Edwards v. Sullivan,
937 F.2d 580, 583 (11th Cir. 1991)(’1‘1&# treating physician’s report may be discounted
whnen it is not accompanied by objectiv_é medical evidence or is wholly conclusory.”) On
the other hand, Dr. Okada’s February 11,’-. 1993 letter makes it clear that Dr. Okada found
Ms. Newell to be disabled from all work -- something the ALJ did not take into
consideration. Had the ALJ knew that Dr. Okada fully supported Ms. Newell’s disability
claim, it may have changed the result of"% decision. As a result, a review of the disability
determination hinges, to a great extent, en how the ALJ "weighs" Dr. Okada’s opinion in
light of the February 11, 1993 letter aﬁﬂ_'kubsequent testimony.’

On remand, the ALJ must conduc:tiﬁ supplemental hearing where Dr. Robert Okada

testifies. I[n addition, the Secretary may have a "medical expert" testify at the hearing.

After the new evidence is reviewed, tha ALJ should again weigh all of the evidence and

make his disability determination. o does not make a finding of whether Ms.

Newell is disabled. That decision is left t¢ the judgment of the ALJ in light of this opinion

5 One reason for the remand is that the AL did not have il Febrvary 11, 1993 letter in front of him prior to making his decision. Had
he had the letter, perhaps his decision would have been differsil; Jinmiind also seems logical since the evidence submisted by Dr. Okada (and
the weight given 10 it by the ALJ) is the controlling factor in e disabillly determination. While the vocational expert’s testimony supports a
finding of no disability, the other significant evidence (i.c. Ms. Niwnamt's textimony and Dr. Ritze's examination} boils down 10 the judgment
of the fact-finder and arguably could support cither party.
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and subsequent testimony.® The case is RE

SO ORDERED THIS ay of . g 1994

S. WORFE
ETANERMAGISTRATE JUDGE

® The ALJ, however, is reminded that the "reating physielan® sule must be followed. Second, as the ALJ noted in his opinion, the analysis
is at Step 5 — meaning the Secretary has the burden to prove that M. Newmnan can retum to work. The Court, however, finds that the remaining
issues of Ms. Newman are without merit (ie. evaluation of her sabjective complains, credibility of her testimony).
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IN 'r.1E UNITED STATES DISTRICT ¢ _JRT

NORTHERN DISTRICT OF OKLAHOMA C“TLED
ﬂ v .
CLEM C. RIFE ) “LP 20 1394 w
Plaintiff, ) i g
11 [a wWhen e, (e
) L o L"JTH or UF :f‘ )
) 1
~versus- ) No. 94-C-872-B /
)
) P
oo SEP LT
LIFE INSURANCE COMPANY ) NOTE: This 5nr- -
OF NORTH AMERICA, INC., a corpor&tiqn ) BY MOvay n IS 1O B2 ,w,,ED
. Defendant.) PRO sE 117 lé " LUNSEL AN
UPON ReCgjpy s IM’\"LD’A TELY

ORDER PERMITTING AMEHBMENT OF COMPLAINT
AND DISMISSAL
s

On this 477\:6 day of Septembér’, 1994 the Court has for consideration the
Plaintiff's Application to File Amended Complaint in which the Plaintiff stipulates that
Connecticut General Life Insurance Company should be dismissed as a Defendant in
this proceeding and Life Insurance Company of North America substituted as the party
defendant; and, having considered the same, the Court finds that Connecticut General
Life Insurance Company should be dismissed as party Defendant.

It is therefore ordered that the above styled action be dismissed as to Connecticut
General Life Insurance Company. .

It is further ordered that the Plaintiff be and he is hereby given permission to

amend his complaint to substitute as a Defendant in this action Life Insurance

Umted States lglstrlct Judge

Company of North America.




IN THE UNITED 8TATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENTCRTS T T IT

e, SEP 27 1084

DONNA PROTHRO,
Plaintiff,
vVS. Case No. 93-C-410-B

DONNA SHALALA, SECRETARY OF
HEALTH AND HUMAN SERVICES,

FILED

SEP 2 6 1994
- Richary
QRDER us"'of's"’m,cT Sourt Clerk

Before the Court for 'ﬁnnsideration is Plaintiff Donna

Defendant.

Prothro's appeal (Docket #1), pursuant to 42 U.S.C. § 405(g), of
the Administrative Law Judge'a.{“ALJ's“) denial of Social Security
benefits. Plaintiff, who suffers from arthritis, applied for
Social Security Disability benefits on September 30, 1991. Her
appeal was denied by the Secretary on March 31, 1993. Plaintiff
now seeks judicial review. -

Plaintiff asserts the f;iiowing grounds for reversing the
ALJ's denial of benefits:

1. The Plaintiff auuld not perform her past
work;

2. The ALJ did not properly evaluate the
Plaintiff's credibility and complaints of
pain;

3. The ALJ applied improper legal standards
when he assesses a ﬁwhtal impairment; and

4. The Plaintiff c&ﬂm&t perform her past work
and the medical vocational guidelines would
direct a finding of disabled.



i

The Social Security Act entitles every individual who "is
under a disability" to a disability insurance benefit. 42 U.S.C.A.
§ 423(a) (1)(D) (1983). "Disability" is defined as the "inability
to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment." Id. § 423
(d) (1) (&) . An individual

shall be determined to be under a disability
only if his physical or mental impairment or
impairments are of @uch severity that he is
not only unable to d@o his previous work but
cannot, considering his age, education, and
work experience, emgage in any other kind of
substantial gainful work which exists in the
national economy, régardless of whether such
work exists in the immediate area in which he
lives, or whether & specific job vacancy
exists for him, or wWhether he would be hired
if he applied for wark.
I1d. § 423(d) (2) (A).

Under the Social Security Act, claimants bear the burden of
proving a disability, as definid by the Act, which prevents them
from engaging in their prior werk activity. Reves v. Bowen, 845

F.2d 242, 243 (10th cir. 1988); 42 U.S.C. § 423(d)(5) (1983).

Once the claimant has established such a disability, the burden

shifts to the Secretary to show that the claimant retains the
ability to do other work activity and that the jobs the claimant
could perform exist in the n&ﬁinnal economy. Reves, 845 F.2d at
243; Willijams v. Bowen, Bl&l-F-2d 748, 751 (10th cir. 1988);
Harris v. Secretary of Hgglﬁhppnﬂ Human Services, 821 F.24 541,
544-45 (10th Cir. 1987).

The Secretary meets thiuj“ . en if the decision is supported
by substantial evidence. gguﬁﬁﬁll v. Bowen, 822 F.2d 1518, 1521
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(10th cir. 1987); Brown v. Boyen, 801 F.2d 361, 362 (10th Cir.
1986). "“Substantial evidence“'rnquires "more than a scintilla, but
less than a preponderance," and is satisfied by such relevant
evidence "that a reasonable mind might accept to support the
conclusion." Campbell, 822 F.28 at 1521; Brown, 801 F.2d at 362.
The determination of whethar.iuhstantial evidence supports the
Secretary's decision, however,

is not merely ag;quantitative exercise.

Evidence is not substantial if it 1is

overwhelmed by other evidence--particularly

certain types of evidence (e.g., that offered

by treating physic¢ians)--or if it really

constitutes not evidence but mere conclusion.
Fulton v. Heckler, 760 F.2d iﬂ%z, 1055 (10th Cir. 1985), quoting
Knipe v. Heckler, 755 F.2d 141, 145 (10th Cir. 1985). Thus, if the
claimant establishes a disabllity, the Secretary's denial of
disability benefits, based on the claimant's ability to do other
work activity for which jobs exist in the national economy, must be
supported by substantial evidence.

The Secretary has established a five-step process for
evaluating a disability claim. #See Bowen V. Yuckert, 482 U.S. 137,
107 S.Ct. 2287, 96 L.Ed.2d 11; (1987). The five steps, as set
forth in Reves, 845 F.2d at 2iﬁ}lproceed as follows:

(1) A person who is working is not disabled.
20 C.F.R. § 416.920(h).

(2) A person who does net have an impairment or
combination of impairments severe enough to
limit his ability te do basic work activities
is not disabled. 20 €.F.R. § 416.920(c).

(3) A person whose impaﬁﬂhant meets or equals one
of the impairments 1isted in the "Listing of
Impairments," 20 C.F.R. § 404, subpt. P, app.

3



1, is conclusively presumed to be disabled.
20 C.F.R. § 416.920(d).

(4) A person who is able to perform work he has
done in the past is not disabled. 20 C.F.R.
§ 416.920(e).
(5) A person whose impaigment precludes performance
of past work is disabled unless the Secretary
demonstrates that the person can perform other
work available in the national economy.
Factors to be considered are age, education,
past work experience, and residual functional
capacity. 20 C.F.R. § 416.920(f).
If, at any point in the process, the Secretary finds that a person
is disabled or not disabled, the review ends. Reyes, 845 F.2d at
243; Talbot v. Heckler, 814 P.2d 1456, 1460 (10th Cir. 1987);
C.F.R. § 416.920. In this case, the ALJ entered a decision at the
fourth level of the sequence; determining that Plaintiff could
perform her past relevant work as a security guard.

The findings of the Secretary as to any fact are conclusive if
supported by substantial evidence. 42 U.S.C. § 405(g). It is not
the duty of this Court to reweigh the evidence or substitute its
discretion for that of the ALJ., Hargis v. Sullivan, 945 F.2d 1482,

1486 (10th cir. 1991);

Services, 933 F.2d 799, 800 (10th Cir. 1991).

Plaintiff argues that the ALJ did not properly evaluate her
credibility and complaints of ﬁhin. "Subjective complaints of pain
must be accompanied by medical Qﬁidencg and may be disregarded if
unsupported by clinical findings." Frey v. Bowen, 816 F.2d 508,
515 (i10th Cir. 1987). ‘The moﬂﬁﬁhi records must be consistent with

the nonmedical testimony as toﬁﬁhn severity of the pain. Huston v.



Bowen, 838 F.2d4 1125, 1131 (i0th Ccir. 1988). Also, Plaintiff's
subjective statements cannot take precedence over conflicting
objective evidence. Wjilliamg, B44 F.2d at 755.
In the ALJ's findings, he determines that Plaintiff has severe
arthritis of the lumber and cervical spine (Tr. 16). However, the
ALJ apparently entirely disraqﬂmded Plaintiff's testimony and the
medical record regarding Pluiﬁtiff's plantar spur. He found
Plaintiff's subjective alleq&’#iona of disabling pain to not be
credible.! Id. He acknowiedgeé £hat Plaintiff has a heel spur, but
did not consider it when deteymining that Plaintiff could perform
her past relevant work as a segurity manager. The ALJ stated:
It is true that she has a heel spur. However,
it is well known that an individual can get up
and walk on a heel gpur, and the pain will go
away after a short periocd of time. A heel
spur is not totally disabling ....

{(Tr. 14).

The ALJ cites no evidence tbr this proposition. There is some
medical evidence in the record that states the heel spur causes her
"moderate discomfort" (Tr. 113). Plaintiff was advised to avoid

putting excessive weight on left foot and to avoid excessive

walking. Id. Whether the heel spur rises to the level of disabling

is not for this Court to determine. However, there is enough
evidence in the record to ind&#ate that the heel spur should at

least be considered, and not summarily dismissed, when evaluating

IDetermining the credibility of the witnesses and the evidence
is solely the province of the AlLJ. Williams v. Bowen, 844 F.2d
748, 755 (10th Cir. 1988). TH@ ALY can decide to believe all or
any portion of any witness's te@gtimony or evidence.




Plaintiff's condition.

Plaintiff also argues that the ALJ applied improper legal
standards when he assesses a m@ntal impairment. Plaintiff argues
that, because the ALJ found Plaintiff to be histrionic, he failed
to do a required mental evaluation for hypochondriasis. The Court
disagrees. The ALJ was merely evaluating Plaintiff's credibility
as a witness, not diagnosinﬁf Plaintiff as having a severe,
medically determinable menta;”}mpairment. Therefore, a mental
evaluation for hypochondriasis“ﬁas not required.

Plaintiff also argues that she cannot perform her past work
and the medical vocational guidelines would direct a finding of
disabled. However, the ALJ did not proceed to the fifth step of
the inquiry. This Court, with no vocational testimony in the
record, has no authority to maks such a determination de novo. If
the ALJ, upon remand, determines that Plaintiff is unable to
perform her previous relevant work, he will proceed to the fifth
step and make such determination.

The Court finds that the& ALJ should have considered the
evidence regarding Plaintiff's: el spur in determining whether she
is able to perform her past rilnvant work. Therefore, the Court
hereby REMANDS this case to the Secretary for further
consideration.

IT IS SO ORDERED THIS

~_ DAY OF SEPTEMBER, 1994.

Tt

HOMAS R. BRETT s
UNITED STATES DISTRICT JUDGE




JTRICT COURT FOR THE
RICT OF OKLAHOMA

UNITED STATES DI
NORTHERN DIST

UNITED STATES OF AMERICA, L=
Plaintiff, LT

vs. .

MARY FRANCES D. WILLIAMS aka v

MARY WILLIAMS aka MARY FRANCES -

WILLIAMS; TULSA ADJUSTMENT ENTERTS ~ = oo

BUREAU, INC.; STATE OF OKLAHOMA,
ex rel OKLAHOMA TAX COMMISSION; -
COUNTY TREASURER, Tulsa County,-
Oklahoma; i
BOARD OQOF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

© e

)

)

)

)

)

)

)
DEANA PANTHER-WILLIAMS; FRED . )
)
)

)

)

)

)

)

)

)

Defendants. CIVIL ACTION NO. 94-C 537B

FORECLOSURE
This matter comes oniﬁbr consideration this gi@%_ day of
&ﬁﬁt( , 1994. The Plaim:iff appears by Stephen C. Lewis,
United 8tates Attorney for tﬁﬁ Northern District of Oklahoma,
through Neal B. Kirkpatrick, As&istant United States Attorney; the

Defendants, County Treasurer, @ﬁi#a County, Oklahoma, and Board of

County Commissioners, Tulsa Co ¥, Oklahoma, appear by J. Dennis

Semler, Assistant Digtrict Atn@xney, Tulsa County, Oklahoma; the

Defendant, State of Oklahoma $x rel Oklahoma Tax Commission,

appears by Kim D. Ashley, Assistant General Counsel; the Defendant,
Tulsa Adjustment Bureau, Inc., appears not having previously filed

its disclaimer; and the Defendamts, Mary Frances D. Williams aka

Mary Williams aka Mary France ana Panther-wWilliams, appear not,

but make default.
The Court being fully advised and having examined the

court file finds that the Defendant, Mary Frances D. Williams aka



Mary Williams aka Mary Franﬁis Deana Panther-Williams, will
hereinafter be referred to as.{?ﬂary Frances D. Williams"). The
Defendants, Mary Frances D. W11 €nms and Fred Williams were granted
a divorce in Tulsa County Distri@t Court, case number FD 23-06109,
dated September 21, 1893, andfﬁﬁled on September 28, 1993 in the
a single persom.

The Court being ful}g.advised and having examined the
court file finds that the Defeﬁf?nt, Mary Frances D. Williams, was
served with process on July 13;}5@94; the Defendant, Fred Williams,
was served with process on Juiy 25, 199%4; the Defendant, Tulsa
Adjustment Bureau, Inc., waivadi#ervice of Summons on June 1, 1594,
which was filed on June 7, 199@}'and that the Defendant, State of
Oklahoma ex rel State of Oklahdﬁ#, acknowledged receipt of Summons
and Complaint via certified maii on May 26, 1954.

It appears that the ﬁﬁfendants, County Treasurer, Tulsa
County, Oklahoma, and Board of"é%ﬁnty Commissioners, Tulsa County,
Oklahoma, filed their Answer dn June 9, 1994; that the Defendant,
State of Oklahoma ex rel Oklah&ﬁi Tax Commission, filed its Answer
on June 21, 1994 and filed its E@énded Answer on June 30, -1994; the

Defendant, Tulsa Adjustment Bureau, Inc., filed its Disclaimer on

June 7, 1994; and that the Def dants, Mary Frances D. Williams and

Fred Williams, have failed answer and their default has

therefore been entered by the Clerk of this Court.

The Court further f#x that this is a suit based upon a

certain mortgage note and for foreclosure of a mortgage securing

sald mortgage note upcn the following described real property



located in Tulsa County, Oklahoma, within the Northern Judicial
District of Oklahoma:
LOT TWENTY-SIX (26), BLOCK NINE (9),
SMITHDALE, AN ADDITIQK IN TULSA COUNTY, STATE
OF OKLAHOMA, ACCORDIMG TO THE RECORDED PLAT
THEREQF.

A/K/A 2454 NORTH WINSTON, TULSA, OK 74115

The Court further finds that on October 14, 1986, Jimmie
Lee Coleman and Ladonna Eugena Coleman, executed and delivered to
FIRSTIER MORTGAGE CO., THEIR mortgage note 1in the amount of
$30,100.00, payable in monthly ihstallments, with interest thereon
at the rate of ten and one-half percent (10.5%) per annum.

The Court further finds that as security for the payment
of the above-described note, Jimmie Lee Coleman and Ladonna Eugena
Coleman, husband and wife, executed and delivered to FIRSTIER
MORTGAGE CO., a mortgage dated October 14, 1986, covering the
above-described property. Said.mortgage was recorded on Qctober
17, 1986, in Book 4976, Page 2962, in the records of Tulsa County,
Oklahoma.

The Court further finas that on June 6, 1988, FirgTier
Mortgage Co. (formerly known as Realbanc, Inc.) assigned the above-
described mortgage note and mortgage to LEADER FEDERAL SAVINGS &
LOAN ASSQCIATION. This Assignment of Mortgage was recorded on
September 29, 1988, in Bock 5129, Page 174, in the records of Tulsa
County, Cklahoma.

The Court further fiuaﬁ that on February 21, 1990, LEADER
FEDERAL BANK FOR SAVING assigné&tthe above-described mortgage note
and mortgage to the SECRETARY OF HOUSING AND URBAN DEVELOPMENT, 451

SEVENTH STREET, SW, WASHINGTON, DC 20410, his successors in office



and assigns. This Assignment of Mortgage was recorded on April 9,
1990, in Book 5246, Page 359; in the records of Tulsa County,
Oklahoma.

The Court further finds that the Defendants, Mary Frances
D. Williams and Fred Williams, then husband and wife, were the
record title holders by virtue of a General Warranty Deed dated
June 1, 1989, and recorded on June 6, 1589 in Book 5187, Page 1082,
in the record of Tulsa County; Cklahoma. A corrected General
Warranty Deed, dated November B, 1991, was filed on November 13,
1991, in Book 5361, Page 1749, in the records of Tulsa County,
Oklahoma. The Defendants, Mary Frances D. Williams and Fred
Williams, are the current agssumptors of the subject indebtedness.

The Court further finds that on November 16, 19%0, the
Defendants, Mary Frances D. Williams and Fred Williams, filed their
Chapter 7 petition in the United States Bankruptcy Court for the
Northern District of Oklahoma, case number 90-3573-C, which was
discharged on March 11, 1991, and closed on May 7, 1991.

The Court further finds that on February 1, 1990, the
Defendants, Mary Frances D. wiiliams and Fred Williams, entered
into an agreement with the Plaintiff lowering the amount of the
monthly installments due under the note in exchange for the
Plajintiff's forbearance of its right to foreclose. A superseding
agreement was reached between these same parties on November 1,
1990, May 1, 1991, November 1, 1991, May 1, 1992.

The Court further fiﬁﬁh that the Defendants, Mary Frances
D Williams Fred Williams, ma&# default under the terms of the
aforesaid note and mortgage, as well as the terms and conditions of

the forbearance agreements, by reason of their failure to make the



monthly installments due thereon, which default has continued, and
that by reason thereof the Defendants, Mary Frances D. Williams and
Fred Williams, are indebted to the Plaintiff in the principal sum
of $44,130.60, plus interest at the rate of 10.5 percent per annum
from May 13, 1994 until judgmeﬁt, plus interest thereafter at the
legal rate until fully paid, and the costs of this action.

The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahﬁﬁﬁ, has a lien on the property which
is the subject matter cf this action by virtue of personal property
taxes in the amount of $9.00 whiéh became a lien on the property as
of June 25, 1993; and a claim against the subject property in the
amount of $9.00 for the tax year 1993. Said lien and claim are
inferior to the interest of the Plaintiff, United States of
America.

The Court further finds that the Defendant, State of
Oklahoma ex rel Oklahoma " Tax Commission, has a lien on the
property which is the subject matter of this action by virtue of
tax lien number STS0005741500 in the amount of $21,311.91, filed on
October 31, 1983; lien numb&#. 878005432200 in the amount of
$24,661.28 filed on October 31, 1983; lien number STS0005440800 in
the amount of $16,349.40 filed on January 4, 1984; and lien number
STS0005481500 in the amount of $38,146.34 filed on December 4,
1984; plus interest, penalties}'and costs. Said liens are inferior
to the interest of the Plaintiff, United States of America.

The Court further f£inds that the Defendant, Board of
County Commisgsioners, Tulsa Coﬁﬁty, Oklahoma, claim no right, title

or interest in the subject real property



The Court further fin@s that the Defendants, Mary Frances
D. Williams and Fred Williams, are in default, and have no right,
title or interest in the subject real property.

The Court further _finds that the Defendant, Tulsa
Adjustment Bureau, Inc., disciaims any right, title or interest in
the subject property. N

The Court further 'finds that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption (including in all
instances any right to posﬁéssion based upon any right of
redemption) in the mortgagor or-any other person subsequent to the
foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States Qf America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment in_rem against the Defendants, Mary Frances D. Williams
and Fred Williams, in the pkincipal sum of $44,130.60, plus
interest at the rate of 10.5 ﬁércent per annum from May 13, 1954
until judgment, plus interest ﬁhereafter at the current legal rate
of 56’2 percent per annum unt:l.l paid, plus the costs of this
action in the amount, plus any additional sums advanced or to be
advanced or expended during this foreclosure action by Plaintiff
for taxes, insurance, abstractipg, or sums for the preservation of

the subject property.

IT IS FURTHER ORDEH , ADJUDGED, AND DECREED that the

Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amountt of $18.00 for personal property

taxes for the years 1992 and 1993, plus the costs of this action.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma gﬁ;;gl Oklahoma Tax Commission, have
and recover judgment in xem iﬁ the amount of $100,468.93, plus
accrued and accruing interest, fcr state taxes.

IT IS FURTHER ORDEREb, ADJUDGED, AND DECREED that the
Defendants, Mary Frances D. Williams, Fred Williams, Tulsa
Adjustment Bureau, Inc. and Bbﬁrd of County Commissioners, Tulsa
County, Oklahoma, have no right, title, or interest in the subject
real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Mary Frances D. Williams and Fred
Williams, to satisfy the in rgm;judgment of the Plaintiff herein,
an Order of Sale shall be issu@ﬁ to the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise and
sell according to Plaintiff's election with or without appraisement
the real property involved hef&in and apply the proceeds of the
gsale as follows: |

First:

In payment of the costs of this action accrued

and accruing incurred by the Plaintiff,

including the costs of sale of said real

property; |

Second:

In payment of the jﬁdgment rendered herein

in favor of the Plaintiff;

Third:



The surplus from said sale, if any, shall be

deposited with the Clerk of the Court to await

further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S8.C. 1710(1) there shall be no right of redemption
(including in all instances any right to possession based upon any
right of redemption) in the mortgagor or any other person
subsequent to the foreclosure gale.

IT IS FURTH3ZIR ORDERED, ADJUDGED, AND DECREED that £rom
and after the sale of the abovemdéscribed real property, under and
by virtue of this judgment and decree, all of the Defendants and
all persons claiming under them Bince the filing of the Complaint,
be and they are forever barred aﬁd foreclosed of any right, title,
interest or claim in or to thgiéubject real property or any part

thereof.

- TUNITED STATES DISTRICT JUDGE

APPROVED:

STEFHEN C. LEWIS
United States Attorney

M B

NEAL B. KIRKPATRECK — _
Assistant United States Attorney
3900 U.S. Courthouse _
Tulsa, Oklahoma 74103

(918) 581-7463




Ngsistant Dlstrlct Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

KIM ASHLEY, OBA #14175

Assistant General Counsel

P.O. Box 53248

Oklahoma City, OK 73152-3248

(405) 521-3141

Attorney for Defendant,
State of Oklahoma ex rel
Oklahoma Tax Commission

Judgment of Foreclosure
Civil Action No. 24-C 537B

NBK:1lg



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

P T

UNITED STATES OF AMERICA,
Plaintiff,

vs.

MARION ©O. ROSS, JR.; PATRICIA A.
ROSS; JESSE JOYNER; WILLIE MAE
JOYNER; STATE OF OKLAHOMA ex ;gl,)
OKLAHOMA TAX COMMISSION; SERVICE ) .
COLLECTION ASSOCIATION, INC.; ) ENTL.
COUNTY TREASURER, Tulsa County,. ) (
Oklahoma; ) DATE..
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahoma, c )
C)
)

-
s T e

Defendants. CIVIL ACTION NO. 94-C 466B

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this 5424? day

of . , 1994. The Plaintiff appears by Stephen C.

v

Lewis, United States Attorney for the Northern District of

Oklahoma, through Neal B. Kirkpatrickl Assistant United States
Attorney; the Defendants, County Treasurer, Tulsa County,
Oklahoma, and Board of County.ﬁbmmissioners, Tulga County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, State 6f
Oklahoma ex rel Oklahoma Tax Commission, appears by Kim D.
Ashley, Assistant General Counsel; the Defendant, Service
Collectlion Association, Imnc., appears not, having previously
filed its disclaimer; and the Defendants, Marion Q. Ross, Jr.,
Patricia A. Ross, Jesse Joynef;ﬁnd Willie Mae Joyner, appear not,

but make default.



s . .

The Court being fully advised and having examined the
court file finds that the Defendants, Jesse Joyner and Willie Mae
Joyner, waived service of Summons on May 16, 1994, which was
filed on May 17, 1994; that the Defendant, State of Oklahoma ex
rel Oklahoma Tax Commission, acknowledged receipt of Summons and
Complaint via Certified Mail on May 12, 1994; and that the
Defendant, Service Collection Association, Inc., waived service
of Summons, which was filed on May 17, 1994.

The Court further finds that the Defendants, Marion O.
Ross, Jr. and Patricia A. Ross, were served by publishing notice
of this action in the Tulsa Daily Commerce and Legal News, a
newspaper of general circulatiéﬁ in Tulsa County, Oklahoma, once
a week for six (&) consecutive weeks beginning June 28, 1994, and
continuing through August 2, 1594, as more fully appears from the
verified proof of publication duly filed herein; and that this
action is one in which service by publication is authorized by
12 0.8. Section 2004{c) (3) (c). Counsel for the Plaintiff doces
not know and with due diligence cannot ascertain the whereabouts
of the Defendants, Marion O. Ross, Jr. and Patricia A. Ross, and
service cannot be made upon said Defendants within the Northern
Judicial District of Oklahoma or the State of Oklahoma by any
other method, or upon said Defendants without the Northern
Judicial District of Oklahoma.or the State of Oklahoma by any
other method, as more fully appéars from the evidentiary
affidavit of a bonded abstracter filed herein with respect to the
last known addresses of the Defendants, Marion 0. Ross, Jr. and

Patricia A. Ross. The Court conducted an ingquiry into the
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sufficiency of the service by publication to comply with due
process of law and based upon the evidence presented together
with affidavit and documentary evidence finds that the Plaintiff,
United States of America, acting through the Secretary of Housing
and Urban Development, and its attorneys, Stephen C. Lewis,
United States Attorney for the ﬁbrthern District of Oklahoma,
through Neal B. Kirkpatrick, Asgistant United States Attorney,
fully exercised due diligence i# ascertaining the true name and
identity of the parties served By-publication with respect to
their present or last known place of residence and/or mailing
address. The Court accordingly approves and confirms that the
service by publication is suffidient to confer jurisdiction upon
this Court to enter the relief sought by the Plaintiff, both as
to subject matter and the Defendants served by publication.

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of ébunty Commissioners, Tulsa
County, Oklahoma, filed their Amswer on May 23, 1994; that the
Defendant, State of Oklahoma ex rel Oklahoma Tax Commissaion,
filed its Answer on May 27, 199%; that the Defendant, Service
Collection Association, Inc., ﬁﬁled its Disclaimer on May 26,
1994; and that the Defendants,fﬁarion 0. Ross, Jr., Patricia A.
Ross, Jesse Joyner, and Williefﬁaa Joyner, have failed to answer
and their default has thereforéfbeen entered by the Clerk of this
Court. o

The Court further fi=a@ that this is a suit based upon
a certain mortgage note and fof;foreclosure of a mortgage

securing said mortgage note upoﬁ the following described real

3



property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

LOT SIXTEEN (16), BLOCK ONE (1), SUMMERFIELD
SOUTH, AN ADDITION TO .THE CITY OF TULSA,
TULSA COUNTY, STATE OF OKLAHOMA, ACCORDING TO
THE RECORDED PLAT, LESS AND EXCEPT A DRIVEWAY
EASEMENT MORE PARTICULARLY DESCRIBED AS
FOLLOWS: BEGINNING AT THE NORTHWEST CORNER
OF SAID LOT SIXTEEN (16), WHICH IS ALSO THE
SOUTHWEST CORNER OF LOT SEVENTEEN (17), BLOCK
ONE (1), SAID SUMMERFIELD SOUTH; THENCE
SOUTHWESTERLY ALONG THE WESTERLY BOUNDARY OF
SAID LOT SIXTEEN (16), SIX (6.00) FEET;
THENCE EASTERLY TO A POINT IN THE NORTHERN
BOUNDARY OF SAID LOT S8XIXTEEN (16), TEN
(10.00) FEET TO THE POINT OF BEGINNING,
THIRTY (30.00) SQUARE FEET, MORE OR LESS.

The Court further finds that on August 31, 1988, the
Defendants, Marion 0. Ross, Jr. and Patricia A. Ross, executed
and delivered to OAK TREE MORTGAGE CORPORATION their mortgage
note in the amount of $69,805.00, payable in monthly
installments, with interest thereon at the rate of eight and one-

. half percent (8.5%) per annum.

The Court further finds that as security for the
payment of the above—described.note, the Defendants, Marion O.
Ross, Jr. and Patricia A. Ross, husband and wife, executed and
delivered to OAX TREE MORTGAGE:CDRPORATION a mortgage dated
August 31, 1988, covering the ahbve~described property. Said
mortgage was recorded on October 27, 1988, in Book 5136, Page
1978, in the records of Tulsa County, Oklahoma.

The Court further fiﬁ@@ that on September 7, 1989, 0Oak
Tree Mortgage Corporation f/k/; ﬂhited Bankers Mortgage
Corporation assigned the above?&eacribed mortgage note and

mortgage to the United States Secretary of Housing and Urban
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Development of Washington, D.C., his successors and assigns.
This Assignment of Mortgage was recorded on September 12, 1989,
in Book 5206, Page 2246, in the records of Tulsa County,
Oklahoma.

The Court further finds that on August 30, 1989, the
Defendantg, Marion O. Ross, Jr. and Patricia A. Ross, entered
into an agreement with the Plaintiff lowering the amount of the
monthly installments due under the note in exchange for the
Plaintiff's forbearance of its¥fight to foreclose.

The Court further fiﬁ&s that the Defendants, Marion O.
Rogss and Patricia A. Ross, made default under the terms of the
aforesaid note and mortgage, as well as the terms and conditions
of the forbearance agreement, by reascn of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason thereof the Defendants, Marion O.
Ross and Patricia A. Ross, are indebted to the Plaintiff in the
principal sum of $104,022.46, plus interest at the rate of 8.5
percent per annum from April 1, 1994 until judgment, plus
interest thereafter at the legal rate until fully paid, and the
costs of this action.

The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount o£f$56.00 which became a lien on the
property as of June 26, 1992;'é.1ien in the amount of $49.00
which became a lien on June 25, 1993; and a claim against the

subject property in the amount of $56.00 for the tax year 1993.
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Said liens and claim are inferior to the interest of the
Plaintiff, United States of America.

The Court further finds that the Defendant, State of
Oklahoma ex rel Oklahoma Tax Céﬁmission, has a lien on the
property which is the subject matter of this action by virtue of
tax warrant number ITI9000160000, in the amount of $466.92, plus
interest, penalties, and costs, which was filed on March 21,
1990. Said lien is inferior to the interest of the Plaintiff,
Untied States of America.

The Court further finﬁs that the Defendant, Board of
County Commissioners, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property

The Court further fin&s that the Defendants, Marion O.
Ross, Jr., Patricia A. Ross, Jekae Joyner, and Willie Mae Joyner,
are in default, and have no right, title or interest in the
subject real property.

The Court further findes that the Defendant, Service
Collection Association, Inc., disclaims any right, title or
interest in the subject property.

The Court further finde that pursuant to 12 U.S.C.
1710(1) there shall be no right_of redemption (including in all
instances any right to possessicn based upon any right of
redemption) in the mortgagor oriany other person subsequent to
the foreclosure sale.  ”

IT IS THEREFORE ORDMHD, ADJUDGED, AND DECREED that the
Plaintiff, the United States dffhmerica, acting on behalf of the

Secretary of Housing and Urban Development, have and recover

6



judgment in rem against the Defendants, Marion O. Ross, Jr. and
Patricia A. Ross, in the principal gum of $104,022.46, plus
interest at the rate of 8.5 percent per annum from April 1, 1994
until judgment, plus interest thereafter at the current legal
rate of S,&ag percent per annum until paid, plus the costs of
this action, plus any additional sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation of
the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amount of $161.00 for personal property
taxes for the years 1991-1993, plus the costs of this action.

IT IS FURTHER ORDEREI},‘ ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma ex rel Oklahoma Tax Commission, have
and recover judgment in rem in the amount of $466.92, plus
penalties and interest, for state taxes.

IT IS FURTHER ORDEREB:, ADJUDGED, AND DECREED that the
Defendants, Marion O. Ross, Jr., Patricia A. Ross, Jesse Joyner,
Willie Mae Joyner, Service Colluction Association, Inc. and Board
of County Commissioners, Tulsa*ﬁounty, Oklahoma, have no right,
title, or interest in the subjéét real property.

IT IS FURTHER ORDERW-_, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Marion O. Ross Jr. and Patricia
A. Ross, to satisfy the in rem judgment of the Plaintiff herein,
an Order of Sale shall be issdéﬁ to the United States Marshal for

the Northern District of Oklahoma, commanding him to advertise
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and sell according to Plaintiff's election with or without
appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, State of Oklahoma

ex _rel Oklahoma Tax Cémmission, in the

amount of $466.92, plus accrued and accruing

interest, for state taxes.

Fourth:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoma, in the amount of

$161.00, persconal property taxes which are

currently due and owing.
The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of

redemption (including in all instances any right to possession



based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are foréver barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof. _' e;TH“”““r?"LTT

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

Moo S /o

NEAL B. KIRKPATRICK(__ J

Assistant United States Attorney
3900 U.S. Courthouse

Tul=za, Oklahoma 74103

(918) 581-7463

IS SEMLER,' OBA #8076
sistant District Attorney
06 Tulsa County Courthouse
Tulsa, Oklahoma 74103
{918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma



Assistant General Counsel

P.O., Box 53248

OCklahoma City, OK 73152-3248

(405) 521-3141

Attorney for Defendant,
State of Oklahoma ex rel
Oklahema Tax Commission

KIM D. ASHELY, OBA #14175 \

Judgment of Foreclosure
Civil Action No. 94-C 466B

NBK:1lg
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES QF AMERICA,
Plaintiff,

vVS.

)

)

)

)

)

)
JAMES L. POTTER aka JAMES )
LEONARD POTTER; KIM EILEEN )
POTTER; CHARLES W. POTTER; THE )
RIVERHOUSE BOARD OF )
ADMINISTRATORS aka RIVERHOUSE )
CONDOMINIUM ASSOCIATION; )
COUNTY TREASURER, Tulsa County, )
Oklahoma; )
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Cklahoma, )
)

)

ENT.... -

&

-

L
i,

b h X . -
DAT e

Rt R 2

Defendants. . CIVIL ACTION NO. 94-C 461B

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this géZQ day

of jﬁﬂﬂ&ﬂZZF. , 1994. The Plaintiff appears by Stephen C.

Lewis, United States Attorney for the Northern District of

Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, County Treasurer, Tulsa County,
Oklahoma, and Board of County Commisgsioners, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, the Riverhouse
Board of Administrators aka Riverhouse Condominium Association,
appears by its Representative, Laurie Fiocchi; and the
Defendants, James L. Potter aka James Leonard Potter, Kim Eileen
Potter, and Charles W. Potter,'@ppear not, but make default.
The Court being fully advised and having examined the
court file finds that the Defendant, James L. Potter aka James

Leonard Potter, will hereinafter be referred to as ("James L.



Potter"); and that the Defendants, James L. Potter and Kim Eileen
Potter, are husband and wife.

The Court being fully.advised and having examined the
court file finds that the Defeﬁdant, Jamesg L. Potter, waived
service of Summons on May 23, 1994, which was filed on May 25,
1954; the Defendant, Kim Eilaqn_Potter, waived service of Summons
on May 21, 1994, which was filed on May 25, 1994; the Defendant,
Charles W. Potter, waived service of Summons on June 28, 1994,
which was filed on June 30, 1994; that the Defendant, Riverhouse
Board of Administrators aka Rivhrhouse Condominium Association
through Dr. Robert E. Baker, waived gervice of Summons and
Complaint on May 23, 1994, which was filed on June 1, 1994, and
the same Defendant, through Laurie Fiocchi, Waived service of
Summons on May 27, 1994, which.was filed June 1, 1994.

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their Answer on May 23, 1994; that the
Defendant, The Riverhouse Board of Administrators aka Riverhouse
condominium Association, filed its Answer on June 28, 1994; and
that the Defendants, Jameg L. Potter, Kim Eileen Potter, and
Charles W. Potter, have failed to answer and their default has
therefore been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upom the following described real
property located in Tulsa County, Oklahoma, within the Northern

Judicial District of Oklahoma:



UNIT "A", THE RIVERHOUSE, a Condominium
created under a Declaration of Unit Ownership
Egstates, filed in Boek 4422 at Pages 980 thru
1037, inclusive and located on the following
described property:

The East 80 feet of Lot Ten (10) in AARONSON'S
RESUBDIVISION OF BLOCK SEVEN (7), BUENA VISTA PARK
ADDITION, an Additiom to the City of Tulega, Tulsa
County, State of Oklahoma, according to the recorded
Plat thereof. '

The Court further finds that on March 18, 1987, Daniel

P. Schuman and Vvida K. Schuman{'executed and delivered to FIRST

SECURITY MORTGAGE COMPANY their mortgage note in the amount of

$41,800.00, payable in monthly installments, with interest

thereon at the rate of nine percent (9%) per annum.

The Court further fimde that as security for the

payment of the above-described note, Daniel P. Schuman and Vida

K. Schuman, Husband and Wife, émecuted and delivered to FIRST

SECURITY MORTGAGE COMPANY a mdrtgage dated March 18, 1987,

covering
recorded

of Tulsa

Security
note and

Mortgage

the above-described pfbperty. Said mortgage was

on April 1, 1987, in ﬁ@ok 5012, Page 240, in the records
County, Oklahoma. _

The Court further fiﬁﬁs that on March 1, 1989, First
Mortgage Company assigﬁed the above-described mortgage
mortgage to Bank of Oklahoma, N.A.. This Assignment of

was recorded on March 14, 1989, in Book 5171, Page 1498,

in the records of Tulsa County;ﬁoklahoma.

The Court further fiads that on March 1, 1989, Bank of

Oklahoma, National Association“ﬁssigned the above-described

mortgage

note and mortgage to ﬁhe SECRETARY OF HOUSING AND URBAN



DEVELOPMENT, HIS SUCCESSORS AND ASSIGNS. This Assignment of
Mortgage was recorded on March 14, 1989, in Book 5171, Page 1499,
in the records of Tulsa County:?Oklahoma.

The Court further fiﬁéﬁ that the Defendant, James L.
Potter, currently holds the re@érd title to the property by
virtue of a General Warranty D@@d dated July 11, 1988, and
recorded on July 12, 1988 in B@@k 5113, Page 1623, in the records
of Tulsa County, Oklahoma; and Ehe Defendant, James L. Potter, is
the current assumptor of the subject indebtedness.

The Court further fi

that on March 1, 1989, the

Defendant, James L. Potter, enﬁ@red into an agreement with the
Plaintiff lowering the amount:éﬁ_the monthly installments due
under the note in exchange for'ﬁhe Plaintiff's forbearance of its
right to foreclose. A superse;;ng agreement was reached between
these same parties on January 1; 1990.

The Court further fiﬁéa that on April 18, 1991, the
personal liability of the Defenﬁants, James L. Potter and Kim
Eileen Potter, on the debt repméﬁented by the subject note and

mortgage was discharged in the United States Bankruptcy Court for

the District of Kansas, Casge Ni er 90-22076-7, a Chapter 7

bankruptcy instituted on Novemb#r 30, 1990, and closed on April

18, 1981.

The Court further finds that on February 25, 1992, a

probate action was instituted ifi Tulsa County District Court,

under case number P-92-170, st d In The Matter of the Estate of
James L. Potter, deceased; thei irified petition for letters of

administration filed therein st@ted that the decedent, James L.
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Potter, died on May 7, 1989; Letters of Administration were
granted on February 25, 1992, te Darlene Virginia Potter; the
decedent herein cannot be the ﬁ#me individual as the James L.
Potter who is named as a defend#ht in this action because the
deceased James L. Potter died prior to filing for bankruptcy
relief ag set out herein; furthﬁx, the last will and testament
filed in said probate action lﬁﬁfs the decedent's middle name as
"Leroy" and the defendant Jame#é}. Potter's middle name is
"Leonard"; therefore, the defeﬁﬁant, James L. Potter, 1is not the
gsame person as the decedent in?ﬁhis probate.

The Court further findes that the Defendant, James L.
Potter, made default under the térms of the aforesaid note and
mortgage, as well as the terms and conditions of the forbearance
agreements, by reason of his fallure to make the monthly
installments due thereon, which default has continued, and that
by reason thereof the Defendant: Jnmes L. Potter, is indebted to
the Plaintiff in the principal sum of $65,388.38, plus interest

at the rate of 9 percent per anpum from April 1, 1994 until

Jjudgment, plus interest therea! r at the legal rate until fully
paid, and the costs of this action.

The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklah#hu, has a claim against the
property which is the subject ﬁﬂtter of this action by wvirtue of
personal property taxes in th&jﬁmount of $22.00 for the tax vyear

1993. Said claim is inferiorjﬁﬁ the interest of the Plaintiff,

United States of America.



The Court further fi i, that the Defendant, The

Riverhouse Board of Administrafprs aka Riverhouse Condominium

Agsociation, has a lien again he property which is the subject

matter of this action by wvirt _f outstanding balance owed for
unpaid common expenses, speci gsessments, attorneys fee, and
interest in the amount of $7, 97. Said lien is inferior to
the interest of the Plaintiff  ted States of America.

The Court further fxupé'that the Defendant, Board of
County Commissionerg, Tulaa ¢ 1y, Oklahoma, claims no right,
title or interest in the subj real property
The Court further fipmds that the Defendants, James L.
Potter, Kim Eileen Potter, an arles W. Potter, are in default,
and have no right, title or inf ‘est in the gsubject real

pProperty.

The Court further fifidls that pursuant to 12 U.S.C.

1710(1) there shall be no right of redemption (including in all

instances any right to possess based upon any right of
redemption) in the mortgagor ny other person subsequent to
the foreclosure sale,

IT IS THEREFORE ORD ’ ADJUDGED, AND DECREED that the
Plaintiff, the United States erica, acting on behalf of the

Secretary of Housing and Urban ‘Dévelopment, have and recover

dant, James L. Potter, in the

judgment in rem against the Def

principal sum of $65,388.38, - interest at the rate of 9

percent per annum from April 994 until judgment, plus

legal rate of 5(Q9 percent

Bts of this action, plus any

interest thereafter at the cu

per annum until paid, plus the



additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property.

IT IS FURTHER ORDERED; ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tﬂiaa County, Oklahoma, have and
recover judgment in the amount of $22.00 for personal property
taxes for the year 1993, plus ﬁ#g costs of this action.

IT IS FURTHER ORDEREP, ADJUDGED, AND DECREED that the
Defendant, The Riverhouse BoardJof Administrators aka Riverhouse
condominium Association, have and recover judgment in the amount
of $7,455.97, plus penalties and interest, for outstanding unpaid
common expenses, special assesaments, attorneys fees, and
interest.

IT IS FURTHER ORDERWQ} ADJUDGED, AND DECREED that the
Defendants, James L. Potter, Kim Blleen Potter, Charles W.
Potter, and the Board of County Commissioners, Tulsa County,
Oklahoma, have no right, title, or interest in the subject real
property. e

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendant, James L. Potter, to satisfy the in
rem judgment of the Plaintiff h@rein, an Order of Sale shall be
issued to the United States Maxghal for the Northern District of
Oklahoma, commanding him to adﬁﬁrtise and sell according to
Plaintiff's election with or without appraisement the real
property involved herein and aﬁﬁly the proceeds of the sale as

follows:



First:

In payment of the costs of this action
accrued and accruing incurred by the
Plaintiff, including_the costs of sale of
said real property;

Second:

In payment of the ju&ﬁment rendered herein

in favor of the Plaingiff;

Third:

In payment of Defendant, The Riverhouse Board
of Administrators aka Riverhouse Condominium
Association, in the &mount of §7,485.97,
outstanding unpaid common expenses, special
assessments, attorneys fees, and interest.
Fourth:

In payment of Defendaht, County Treasurer,
Tulsa County, Oklahoma, in the amount of

$22.00, personal property taxes which are

currently due and owing.

The surplus from said sale, 1if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERWI; ADJUDGED, AND DECREED that
pursuant to 12 U.8.C. 1710(1) ﬁh&re shall be no right of
redemption (including in all iﬁﬁtances any right to possession
based upon any right of redempﬁicn) in the mortgagor or any other

person subsequent to the foreglpsure sale.



~

IT IS FURTHER ORDERED; ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment #@nd decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forﬁ#&r barred and foreclesed of any
right, title, interest or claim in or to the subject real

property or any part thereof.

§I THOMAS R. BEETT

"UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

2kl 2l

NEAL B. KIREKPATRICK

Assistant United States Attorn&y
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

glistant Dlstrlct Attorney
06 Tulsa County Courthouse

Tulsa, Oklahoma 74103

(918) 596-4841

Attorney for Defendants,
County Treasurer and
Board of County Comm1581oner$,
Tulsa County, Oklahoma




LAURIE FIOQCCHI

216 West 19th Street, Unit G

Tulsa, OK 74119-5021

(918) 587-3531

Representative of Defendant,
The Riverhouse Board of _ .
Administrators aka Riverhousge
Condominium Association. o

Judgment of Foreclosure
Civil Action No. 94-C 461B

NBK:1lg
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
vs.

)

)

)

)

)

)

JOSEPH J. POOLE; RUTH LAVERNE - )

POOLE; PERFECT INVESTMENTS, INC.;) EpTT -

COUNTY TREASURER, Tulsa County, ) T :

Oklahoma; BOARD OF COUNTY } - SEP 2 ?]gga

COMMISSIONERS, Tulsa County, y DATC Ob 7
)
)
)

Oklahoma,
Defendants. CIVIL ACTION NO. 94-C 383B
JUDGMENT OF FORECLOSURE

This matter comes on for consideration this afké“'gay

of )Eﬁf%ﬁzt?, , 1994, The Plaintiff appears by Stephen C.

Lewis, United States Attorney for the Northern District of

Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, Couﬁﬁy Treasurer, Tulsa County,
Oklahoma, and Board of County Ceommissioners, Tulsa County,
Oklahoma, appear by J. Dennis $mmler, Assistant District
Attorney, Tulsa County, Oklahﬁ%ﬁ; the Defendant, Perfect
Investment, Inc., appears not, having previously filed its
Disclaimer; and the Defendant@,.aoseph J. Poole and Ruth Laverne
Poole, appear not, but make default.

The Court being fully advised and having examined the
court file finds that the Defaﬂﬂant, Perfect Investments, Inc.,
acknowledged receipt of Summoﬂﬁ.and Complaint on April 18, 1994;
that Defendant, County Treasurer, Tulsa County, Oklahoma,
acknowledged receipt of Summons and Complaint on April 18, 1994;

and that Defendant, Board of County Commissioners, Tulsa County,



Oklahoma, acknowledged receip;;pf Summons and Complaint on April

18, 15994,

The Court further fimds that the Defendants, Joseph J.

Poole and Ruth Laverne Poole, re served by publishing notice of

this action in the Tulsa Daily Commerce and Legal News, a
newspaper of general circulatiﬁm in Tulsa County, Oklahoma, once
a week for six (6) consecutive weeks beginning July 8, 1994, and

continuing through August 12, i994, as more fully appears from

the verified proof n duly filed herein; and that

this action is one in which service by publication is authorized

by 12 0.8. Section 2004 {c) (3){ Counsel for the Plaintiff does

not know and with due diligend -cannot ascertain the whereabouts

of the Defendants, Joseph J. Pﬁﬁle and Ruth Laverne Pocle, and

service cannot be made upon sa Defendants within the Northern

Judicial District of Oklahoma @r the State of Oklahoma by any

other method, or upon said Defepndants without the Northern
Judicial District of Oklahoma @ﬁ the State of Oklahoma by any
other method, as more fully apmhars from the evidentiary
affidavit of a bonded abstracter filed herein with respect to the

last known addresses of the Deﬁﬁndants, Joseph J. Poole and Ruth

Laverne Poole. The Court condi¢ted an inquiry into the

sufficiency of the service by pblication to comply with due

process of law and based upon é evidence presented together

with affidavit and documentar? #vidence finds that the Plaintiff,

United States of America, act# “through the Secretary of Housing

and Urban Development, and its#- @ttorneys, Stephen C. Lewis,

United States Attorney for the Northern District of Oklahoma,

2



through Neal B. Kirkpatrick, Aégistant United States Attorney,
fully exercised due diligence in ascertaining the true name and
identity of the parties served by publication with respect to
their present or last known plage of residence and/or mailing
addresses. The Court accordingiy.approves and confirms that the
service by publication is suffiﬂient to confer jurisdiction upon
this Court to enter the relief ﬁaught by the Plaintiff, both as
to subject matter and the Defegﬁants served by publication.

It appears that the ﬁ&fendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their Answer on May 9, 1994; that the
Defendant, Perfect Investmenta) Inc., filed its Disclaimer on May
17, 1994; and that the Defendanﬁa, Joseph J. Poole and Ruth
Laverne Poole, have failed to amswer and their default has
therefore been entered by the Clerk of this Court.

The Court further fimds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upog-the following described real

property located in Tulsa Counwt: Oklahoma, within the Northern

Judicial District of Oklahoma:

Lot Thirteen (13), Bleck Two (2), SUBURBAN

ACRES FOURTH ADDITION to the City of Tulsa,

Tulsa County, Oklahomk, according to the

recorded Plat thereof.

The Court further findls that on November 18, 1986, the
Defendants, Joseph J. Poole and Ruth Laverne Poole, executed and

delivered to FIRST SECURITY MORPGAGE COMPANY their mortgage note

in the amount of $34,182.00, payable in monthly installments,



with interest thereon at the rate of nine and one-half percent
(9.5%) per annum,

The Court further finds that as security for the
payment of the above-described note, the Defendants, Joseph J.
Poole and Ruth Laverne Poole, Husband and Wife, executed and
delivered to First Security Mortgage Company a mortgage dated
November 18, 1986, covering the above-described property. Said
mortgage was recorded on November 21, 1986, in Book 4984, Page
1021, in the records of Tulsa County, Oklahoma.

The Court further finds that on March 23, 1987, FIRST
SECURITY MORTGAGE COMPANY assigned the above-described mortgage
note and mortgage to MORTGAGE CLEARING CORPORATION. This
Assignment of Mortgage was recoﬁded on April 2, 1987, in Book
5012, Page 1563, in the records of Tulsa County, Oklahoma.

The Court further finds that on September 27, 1988,
Mortgage Clearing Corporation agsigned the above-described
mortgage note and mortgage to the Secretary of Housing and Urban
Development. This Assignment a# Mortgage was recorded on October
17, 1988, in Book 5134, Page 1682, in the records of Tulsa
County, Oklahoma. |

The Court further finds that on October 1, 1988, the
Defendant, Jogeph J. Poole, entered into an agreement with the
Plaintiff lowering the amount ¢f the monthly installments due
under the note in exchange for ﬁhe Plaintiff's forbearance of its
right to foreclose,

The Court further fiﬁdﬁ that the Defendants, Joseph J.

Poole and Ruth Laverne Poole, made default under the terms of the

4



aforesaid note and mortgage, aﬁiwell as the terms and conditions
of the forbearance agreement, bﬁ reason of their failure to make

the monthly installments due t-freon, which default has

continued, and that by reason thereof the Defendants, Joseph J.

Poole and Ruth Laverne Poole, are indebted to the Plaintiff in
the principal sum of $55,818.63} plus interest at the rate of 9.5
percent per annum from April 1, 1994 until judgment, plus

interest thereafter at the legﬁw"rate until fully paid, and the

costs of this action.

The Court further fimfle that the Defendant, County

Treasurer, Tulsa County, Ok1laht has a lien on the property
which is the subject matter oﬁ“:'is action by virtue of persocnal

property taxes in the amount off$3.00 which became a lien on the

property as of June 26, 1992;:’ ien in the amount of $2.00 which

became a lien as of June 25, 1;j ; and a lien in the amount of
$2.00 which became a lien as Of#June 23, 1994, Said liens are
inferior to the interest of th&?Plaintiff, United States of
America. |

The Court further fiﬁ@a that the Defendant, Board of
County Commissioners, Tulsa Coﬁ#&y, Oklahoma, claims no right,
title or interest in the subjeﬁﬁ.real property

The Court further fi;:a'that the Defendants, Joseph J.

Poole and Ruth Laverne Poole, in default, and have no right,

title or interest in the subje¢t real property.

The Court further £ that the Defendant, Perfect
Investmentsg, Inc., disclaims right, title or interest in the

subject property.



The Court further fiﬁds that pursuant to 12 U.S.C,
1710(1) there shall be no righﬁ:of redemption (including in all

instances any right to possesﬁfin based upon any right of

redemption) in the mortgagor_f{_any other person subsequent to

the foreclosure sale.

IT IS THEREFORE ORD ; ADJUDGED, AND DECREED that the

Plaintiff, the United States of America, acting on behalf of the

Secretary of Housing and Urbaﬁﬁﬂevelopment, have and recover

judgment in rem against the Dﬁf_ndants, Joseph J. Poole and Ruth

Laverne Poole, in the principal sum of $55,818.63, plus interest
at the rate of 9.5 percent per annum from April 1, 1994 until
judgment, plus interest thereasfter at the current legal rate of

E}!eq percent per annum untiiipaid, plus the costs of this

action, plus any additional sﬁ_z advanced or to be advanced or

expended during this foreclosure action by Plaintiff for taxes,

insurance, abstracting, or suﬁﬁifor the preservation of the

subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendant, County Treasurer, Tulsa County, Oklahoma, have and

recover judgment in the amou f $7.00 for personal property
taxes for the years 1991-1993, plus the costs of this action.

IT IS FURTHER ORDE ADJUDGED, AND DECREED that the
Defendants, Joseph J. Poole, R Laverne Poole, Perfect
Investments, Inc., and Board ounty Commissioners, Tulsa
County, Oklahoma, have no ri title, or interest in the

subject real property.



IT IS FURTHER ORDERE@, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Joseph J. Poole and Ruth Laverne
Poole, to satisfy the in rem j@ﬁgment of the Plaintiff herein, an
Order of Sale shall be issuedlﬁb the United States Marshal for
the Northern District of Oklahbha, commanding him to advertise
and sell according to Plaintifﬁfs election with or without
appraisement the real property.involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the cogts of this action

accrued and accruingfincurred by the

Plaintiff, includingiéhe costs of sale of

said real property; J

Second:

In payment of the juﬁgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoma, in the amount of

$7.00, personal propéxty taxes which are

currently due and oWihg.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await futﬁher Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that

pursuant to 12 U.S.C. 1710(1) re shall be no right of

redemption (including in all iﬁﬁtances any right to possession



based upon any right of redemption) in the mortgagor or any other
person subsequent to the forecldsure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the gale of the abovéﬁdescribed real property, under
and by virtue of this judgment a&nd decree, all of the Defendants
and all persons claiming underzthem since the filing of the
Complaint, be and they are forﬁvar barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.

. UNITED STATES DISTRICT JUDGE

APPROVED:
STEPHEN C. LEWIS
United States Attorney

Neee /b /QJ{/M

NEAL B. KIRKPATRICK 7

Assistant United States Attorney
3900 U.8. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Action No. 94-C 383B
NBK:lg



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

VERL O. RUPE,
Plaintiff,

Case No. 93-C-524-B

FILED

ENT)E?-‘-?':;-‘? LUDNIOKET  SEP 2 6 1994

VS.

DONNA E. SHALALA,
Secretary of Health and
Human Services,

Defendant.

DA SER 2 5. .@g&w_ﬁichard M. Lawrence, Co
U.S. DISTRICT COUUF%CIM

QRBRDER
This matter comes on for consideration of Plaintiff's
Complaint seeking judicial review of the final decision of the
Secretary of Health and Huﬁan Services (Secretary) denying
Plaintiff's application for disﬁbility insurance benefits under the

Social Security Act, as amenduﬁ, 42 U,.S.C. § 301 efseq.

Verl 0. Rupe, (Plaintiff a% claimant) filed an application for
social security disability benefits (hereinafter "benefits") with
the Defendant on September 5, 1991, with a protective filing date
of August 13, 1991. Plaintiff'u.application was denied initially,
and again upon reconsideration. After an administrative hearing
held on July 6, 1992, the Admiﬁistrative Law Judge (ALJ) issued a
denial Decision on January 25,'f993. The Appeals Council denied the
Plaintiff's request for reviﬁw on April 22, 1993, and after
reviewing additional evidence found on June 3, 1993 no basis for
vacating its previous action. i

42 U.S.C. §405(g), seeking judicial review of the administrative



decision to deny benefits under §§216(i) and 223 of the Social
Security Act. Judicial review of the Secretary's determination is
limited in scope by 42 U.S.C. § 405(g). The Court's sole function
is to determine whether the record as a whole contains substantial
evidence to support the Secretary's decision. The Secretary's
findings stand if they are suﬁpprted by "such relevant evidence as

a reasonable mind might adbept as adequate to support a

conclusion." Richardson_ v, ﬂg;gles, 402 U.S. 389, 401 (1971)

(citing Consolidated Edison €o. v. WN.L.R.B., 305 U.S. 197, 229
(1938). In deciding whether tha'Secretary's findings are supported

by substantial evidence, the Court must consider the record as a

whole. Hephner v. Mathewg, 574 F.2d 359 (6th Cir.1978).

Plaintiff sets forth five grounds for reversing the ALJ's
denial of benefits:

1) The ALJ erroneously rejected the opinions of medical
experts.

2) The ALJ did not correctly consider the Plaintiff's
non-exertional impairments.

3) The ALJ did not call a Vocational Expert witness.

4) The ALJ incorrectlf' determined Plaintiff's residual
functional capacity.

5) The ALJ incorrectly applied the "grids" in the presence
of severe non-exertional impairments.

The Social Security Actﬂhntitles every individual who "is
under a disability" to a disabiﬁiky insurance benefit. 42 U.S.C.A.
§ 423 (a) (1) (D) (1983). "Dis#hiiity" is defined as the "inability
to engage in any substantia}Jgainful activity by reason of any

medically determinable physi#al or mental impairment." Id.
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§423(d) (1) (A). An individual

"shall be determined to be under a disability
only if his physical or mental impairment or
impairments are of ®such severity that he is
not only unable to do his previous work but
cannot, considering his age, education, and
work experience, engage in any other kind of
substantial gainful .work which exists in the
national economy, regardless of whether such
work exists in the lmmediate area in which he
lives, or whether a specific job vacancy
exists for him, or whether he would be hired
if he applied for work."

Id. § 423(d)(2)(A).
The Secretary has established a five-step process for

evaluating a disability claim, See, Bowen v. Yuckert, 482 U.S. 137,

107 S.Ct. 2287, 96 L.Ed.2d 119 (1987); Talbot v. Heckler, 814 F2d

1456 (10th Cir.1987); Tillery.v. Schweiker, 713 F.2d 601 (10th
Cir.1983); and Reyes v. Bowen, 845 F.2d 242, 243 (10th Cir. 1988).
The five steps, as set forth in the authorities above cited,
proceed as follows:

(1) Is the claimant currently working?
A person who is working is not disabled.
20 C.F.R. § 416.920(b).

(2) 1If claimant is not working, does the claimant
have a severe impalrment? A person who does
not have an impalrment or combination of
impairments severe enough to limit his or her
ability to do basie work activities is not
disabled. 20 C.F.R. § 416.920(c}.

(3) If the claimant has a severe impairment, does
it meet or equal an impairment listed in the
"Listing of Impairments," 20 C.F.R. § 404,
subpt. P, app. 1. ‘A person whose impairment
meets or equals one of the impairments listed
therein is conclusively presumed to be
disabled. 20 C.F.R, § 416.920(d).

(4) Does the impairment prevent the claimant from



doing past relevant work? A person who is able
to perform work he or she has done in the past
is not disabled. 20 C.F.R. § 416.920(e).

(5) Does claimant's impalrment prevent him or her
from doing any other relevant work available
in the national economy? A person whose
impairment precludes performance of past work
is disabled unless the Secretary demonstrates
that the person <¢an perform other work
available in the national economy. Factors to
be considered are age, education, past work
experience, and residual functional capacity.
20 C.F.R. § 416.920(f).

If at any peoint in the procesé the Secretary find that a person is
disabled or not disabled, the review ends. Reyes, at 243; Talbot
v. Heckler, at 1460; 20 C.F.R; § 416.920.

The ALJ followed the five-step approach set forth above and
concluded (Tr. 52-66):

1) That claimant has met engaged in any substantial
gainful activity since the alleged onset date (June 3,
1990) .

2) "[Tlhat the claimarit has severe impairments as
defined in section 404.1521 of the Social Security
Regulations, that is, 1mpairments which significantly
affect the performance of basic work activities."

3) That "[H]owever, the record does not show that the
claimant has an impairment or combination of impairments which
meets or equals the severity of any impairment listed in
Appendix 1 to Subpart P of Regulations No.4".

4) That "claimant cannot perform his past relevant work
as mail carrier, department/manager, merchandiser for
retail store, or carpenter and roofer" since these jobs
are characterized in his wvocational report as requiring
lifting up to 50 or 100 peunds" but, in spite of severe
impairments, retains the gesidual functional capacity to
perform the full range of ﬂadentary work and a wide range
of light work.

5) That, being "“authorized to refer to Appendix 2 to
determine if there are a gignificant number of jobs that the
claimant could perform,™ a sufficient number ofjobs exist in
significant numbers in the national economy which claimant

4



could perform and that therefore claimant "is not disabled

within the meaning and intent of the Social Security Act, as

amended, under section 404.1520(f) of the Regulations at
anytime through the date of this decision."

Specifically the ALJ found that the medical evidence
established "that the claimant has severe apparent chronic
myofascitis/fibromyalgia, status post bilateral carpal tunnel
release (June 1990 and November 1990), and/or somatic
disorder/dysthymia/generalized anxiety disorder, but that he does
not have an impairment or c'n:‘bmbination of impairments . . "
sufficient to demonstrate a disability as defined by the
Regulations and the Social Seﬁuxity Act. (Tr. at 64) Additionally,
the ALJ found that "[T}he degree of functional limitation the
claimant alleges due to pain and other subjective complaints is not
credible based on the reasons set forth herein." (Tr. at 64).

The Secretary's findings stand if such findings are supported

by substantial evidence, considering the record as a whole. Bernal

v. Bowen, 851 F.2d 297, 299 (ioth Cir. 1988); Campbell v. Bowen,

822 F.2d 1518, 1521 (10th ¢€ir. 1987). "Substantial evidence"
requires "more than a scintiliﬁ, but less than a preponderance,"
and is satisfied by such relevant "evidence that a reasonable mind

might accept to support the ¢onclusion." Campbell v. Bowen, at

1521; Brown, at 362.

The Plaintiff has the huﬁden to show that he is unable to
return to the prior work he parﬁgrmed, Bernal, at 299, a burden the
Plaintiff carried. Further, thhﬁ?laintiff has the burden of proving
his disability prevents'him.ﬁiom engaging in any gainful work
activity, Channel v. Heck . 747 F.2d 577 (10th Cir.1984), a

5



burden Plaintiff did not sust#in.

This 1is essentially au;“pain" case. Plaintiff's primary
argument is that the ALJ did,éﬁt properly evaluate his c¢laim that
the pain he was suffering ﬁ#s disabling. The ALJ found that
Plaintiff's testimony as to p#iﬁ was not credible and that his pain
was not disabling sufficient ﬁg satisfy the Regulations.

The Tenth Circuit has hela;that "subjective complaints of pain
must be accompanied by medicaitevidence and may be disregarded if
unsupported by clinical findingé." Frey v. Bowen, 816 F.2d 508, 515
(10th Cir. 1987). The medicalifeaords must be consistent with the
nonmedical testimony as to tﬁé severity of the pain. Huston v.

Bowen, 838 F.2d 1125, 1131 (10th Cir. 1988).

The ALJ considered the eviaence and the factors for evaluating
subjective pain set forth in Lﬁﬁg Y. Bowen, 834 F.2d 161, 165 (10th
Cir. 1987), and concluded Plaﬁﬁtiff's pain was not disabling. The
ALJ stated that the objective médical evidence showed no underlying
impairment so severe as to preclude light and sedentary work (TR at
62). In addition, the ALJ natﬁd that claimant's home activities

included vacuuming, working in his garden several times weekly and

other routine activities and  f;a3iona1ly extra-ordinary exertions
such as trimming his dog, mowiﬁé.the law, picking peaches and doing
some overhead work at home wﬁiﬁh "if the claimant's limitations
were as great as he alleges,'ﬁhfshould have not been able even to

at 60) Such activities, the ALJ

attempt, much 1less do". (Tr':
concluded, are inconsistent « a claim of incapacitating pain.

Further, the ALJ was the view that Plaintiff's pain



complaints were "too self-gerving to be believable"; that
"claimant's hand written "journal" of several days at the end of
June, beginning of July 1992;;1& worthless as a record of actual
events. It was clearly all written at the same time, and therefore,
is merely a record of his usuql.racitation. He clearly did not take
notes at the time of his falling asleep and wakening, there would
be no way for him to remember ﬁhe exact times several days later."
The ALJ opined that Plaintiff's "daily activities still include a
wide range of normal activities, interrupted by his protestations
of extreme pain"; that "because of the evidence of exaggeration and
volitional embellishment of symptoms, the undersigned concludes
that the mental impairments of.ﬁomatoform disorder, dysthymia, and
anxiety are not sufficiently severe in and of themselves to
constitute a significant impairment or to significantly erode the
full range of sedentary and wide range of light exertional levels.
Because of the marked embelliuhment, apparent learning process on
symptom recitation and added symptoms, and varying stories to
different examiners, the undersigned misdoubts the conclusion by
the psychologist that the claimant "sincerely" (sic) believes he
has these physical problems.":(Tr. at 61).

The ALJ was not the only observer of Plaintiff that concluded
Plaintiff's recitations of pain were embellished. Dr. Michael
Karathanos, M.D., who examined Plaintiff two days after a
psychologist, Dr. Warren Smiﬁﬁg made his examination, noted that
Plaintiff reported “that a ¢m@p1e of weeks after his accident

(automobile accident in 1989) he sustained a tic disorder which



manifests itself quite frequemtly during this investigation with
marked grimacing and tic type phenomenon of his facial muscles as
well as with constant blinking® (Exhibit 37, Tr. at 412) and
concluded that claimant's "neurological examination however, shows
minimal findings in comparison to the patient's severe and bitter
complaints of pain". Dr. Karathanos could find no motor or sensory
deficits, nor any cerebellar findings or gait impairment. Dr.
Karathanos found that the embellishments were so severe that they
interfered with making any kind of estimate on the degree of any
real limitation that the claiﬂﬁnt may actually have had.

The Court concludes the reports of several examining doctors'
amply support the ALJ's determination that from an objective
standpoint Plaintiff's pain sg@ptomatology is simply not credible
to an extent to establish disability under the Social Security Act.

Plaintiff's initial arguments, based upon 1), the ALJ's
alleged erroneous rejection of the opinions of medical experts and
2) that the ALJ did not correctly consider the Plaintiff's non-
exertional impairments, specifically his emotional problems, are
not persuasive. The main thruﬁgpof these arguments is the one-time
psychological evaluation of Pli;ntiff by Warren Smith, Ph.D. at the
request of the Secretary. Dr. 8mith, in his written conclusions of

September 4, 1992, reported that Plaintiff was disabled because of

' Medical report by Hans Norberg, Tr. at 231-238; Medical
report by Don Roller, M.D., Tr. at 221-230; Medical report of Ellen
T. Zanstakis, M.D., Tr. at 4-373; Medical reports of Jeanne
Edwards, M.D. Tr. 249-261 and 3#2~384, respectively (In Dr. Edwards
earlier report she stated: am at a loss from a neurologic
standpoint to find out what wrong with this gentleman . . .";
Medical report by John E. Merriman, M.D., Tr. at 374-381.
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chronic somatoform pain disorder; dysthymia or depression of many
years duration and chronic genﬁralized anxiety disorder. Dr. Smith
viewed Plaintiff as disabled hﬁﬁause of severe restriction of daily
activity and constriction of interests; that Plaintiff is highly
disturbed since he is very anXious, worried and depressed; that
Plaintiff could understand simple job instructions but could not
carry them out because of his physical and psychological problems
and could not sustain work performance or cope with work pressure
or get along with co-workers aﬁd supervisors.

The ALJ concluded thaﬁ the final assessment by the
psychologist, Dr. Smith, was unsupported by the doctor's own
examination and test results® Substantial evidence supports the
ALJ's conclusion that Plaintiff's allegations of pain were not
credible to the extent that théy precluded sedentary or light work.

The ALJ considered all o©f the evidence and concluded that
Plaintiff could perform sedentary or light work. The findings of
the Secretary as to any fact are conclusive 1if supported by
substantial evidence. 42 U.S8.C. §405(g). It is not the duty of this
Court to reweigh the evidence or substitute its discretion for that
of the ALJ. Hargis v. Sullivan, 945 F.2d 1482, 1486 (10th Cir.

palth & Human Services, 933 F.2d

1991); Casias v. Secretary

799, 800 (10th Cir. 1991). Notwithstanding a wide range of opinions

2 For example, Dr. Smith tonfronted Plaintiff with the fact
that his recitation of proble in the military indicated that the
claimant's symptoms of insomn and fatigue existed long before a
motor vehicle accident repor®ill by Plaintiff as the inception of
these symptoms; that Plaintiff returned the next day to Dr. Smith
reciting an added history of the same problems existing since he
was a teenager.




from various doctors as to Plaintiff's condition and ability to
return to work, the Court concludes there is substantial evidence
to support the ALJ's finding that Plaintiff is able to perform
sedentary or light work.

Plaintiff argues that the ALJ did not give the proper weight
to the opinions of the treating physician (Dr. Shirley Welden). A
treating physician's opinion is entitled to extra weight unless it

is contradicted by substantial evidence. Kemp v. Bowen, 816 F.2d

1469, 1476 (10th Cir. 1987); Fxey v. Bowen, 816 F.2d 508, 513 (10th

Cir. 1987); Turner v, Hecklgx,'754 F.2d 326, 329 (10th Cir. 1985);

Mongeur v. Heckler, 722 F.2d 1033, 1039 (2nd Cir. 1983). Dr.

Welden's opinion relates, for the most part, to the pain
recitations by Plaintiff which, the ALJ concluded, were not
supported by objective medical evidence.

Determining the credibility of the witnesses and the evidence
is solely the province of the AﬁJ. Williams v. Bowen, 844 F.2d 748,
755 (10th Cir. 1988). The ALJ can decide to believe all or any
portion of any witness's testimony or evidence.

Plaintiff's argument 3), that the ALJ erred by not calling as
a witness a Vocational Expert, and 5) that the ALJ improperly
relied upon the "grids" are without merit. The ALJ concluded that
Plaintiff's non-exertional mental impairment did not satisfy all of

the medical criteria of the Appendix 1 listings and thereby does

not significantly reduce the range of jobs Plaintiff was otherwise
capable of performing such a#gun$killed sedentary or light work.

Therefore the ALJ could properi§ rely exclusively upon the Medical-
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Vocational Guidelines ("grids") to demonstrate that Plaintiff was
not precluded from performing'a'aignificant number of jobs. Gossett
v. Bowen, 862 F.,2d 802 (10th Cir.1988),

Plaintiff's argument 4) 1is equally without merit since the
determination of residual fungtional capacity is predicated upon
the ALJ's conclusion that Plaintiff's complaints of disabling pain
were not supported by the objective medical evidence.

This Court finds that there is sufficient relevant evidence in
the record to support the ALJ's decision that the Plaintiff is able
to perform sedentary or light work and that therefore Plaintiff is
not disabled as defined by the Social Security Act and the
Regulations thereunder. The S8eécretary's decision is, therefore,

AFFIRMED.

n

. i
IT IS SO ORDERED THIS 7é§é DAY OF September, 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA SEP 2&51994
Ric
CAROL J. BATTIEST, )
)
Plaintiff, )
)
vs. ) No. 93-C—0143-ﬂf§
)
AMERICAN PAGING COMPANY ) Eroroe .
INC., and LLOYD EWTON, ) o Svity..;yw
) A o T ot
Defendants. ) | NS

INT _ AL WITH PREJUDICE

The Plaintiff CAROL J. BATTIEST and the Defendants AMERICAN
PAGING COMPANY INC. OF OKLAHOMA and LLOYD L. EWTON, by and
through their respective counsel, jointly inform the Court that
they have reached a mutually satisfactory private settlement
regarding Plaintiff's claims, and stipulate pursuant to
Fed.R.Civ.P. 41(a)(i)(ii) that Plaintiff's claims are dismissed
with prejudice, the parties to bear their own respective costs
and attorney fees.

Respectfully submitted,

Sor S

D. Gregory Bledsoe

1717 South Cheyenne

Tulsa, Oklahoma 74119-4664
(918) 599-8123

-and-

Laura Emily Prossard
1154 East 61lst Street
Tulsa, Oklahoma 74136
(918) 749-5531

ATTORNEYS FOR PLAINTIFF



HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C.

By: MTW

Michele T. Gehres, OBA#10986
4100 Bank of O oma Tower
One Williams Center

Tulsa, Oklahoma 74172

(918) 588-2700

=-and-

LINDQUIST & VENNUM

- Timothy Y. Wong
Jesgica S. Ware
4200 IDS Center
80 South 8th Street
Minneapolis, Minnesota 55402
(612) 371-3243

ATTORNEYS FOR DEFENDANTS

NTG-2240 .



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vs.

STITH; CITY OF TULSA, Oklahoma;

COUNTY TREASURER, Tulsa County, Riohard M. Lawrence ol
Oklahoma; | ,,.o'm’,f‘flsmc‘r cdun?'m

BOARD OF COUNTY COMMISSIONERS,

)
)
)
)
3
DORTHY W. STITH aka DOROTHY W. ) SEP271394
)
)
g
Tulsa County, Oklahoma, )
)
)

CIVIL ACTION NO. 94-C 463E

27,

Defendants. -

JUDGMENT @QF FORECLOSURE

This matter comes on for consideration thlsc2
o] ‘ , 1994, The Plaintiff appears by Stephen C.
Lewis, United States Attorney for the Northern District of
Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, County Treasurer, Tulsa County,
Oklahoma, and Board of County dﬁmmiasioners, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, City of Tulsa,
Oklahoma, appears by Russell R:.Linker II, Assgistant City
Attorney; and the Defendant, D#tthy W. Stith aka Dorothy W.
Stith, appears not, but makeS'&éfault.

The Court being fully advised and having examined the
court file finds that the Defendant, Dorthy W. Stith aka Dorothy
W. Stith, will hereinafter be ?#ferred to ag ("Dorthy W. Stith").

The Court being fullf}advised and having examined the
court file finds that the Deféﬁdant, City of Tulsa, Oklahoma,
acknowledged receipt of Summons and Complaint via certified mail

on May 6, 19%94.
ENTERED ON DOCKET

one T2 Y- T/




The Court further finds that the Defendant, Dorthy W.
Stith, was served by publishing notice of this action in the
Tulsa Daily Commerce and Legal News, a newspaper of general
circulation in Tulsa County, Oklahoma, once a week for six (6)
consecutive weeks beginning Juné 30, 1994, and continuing through
August 4, 1994, as more fully agpears from the verified proof of
publication duly filed herein; &nd that this action is one in
which service by publication ia:authorized by 12 0.S. Section
2004 (¢) (3) (¢) . Counsel for thagélaintiff does not know and with
due diligence cannot ascertain ﬁhe whereabouts of the Defendant,
Dorthy W. Stith, and service cé#not be made upon said Defendant
within the Northern Judicial Diétrict of Oklahoma or the State of
Qklahoma by any other method, o# upon said Defendant without the
Northern Judicial District of Oklahoma or the State of Oklahoma
by any other method, as more fully appears from the evidentiary
affidavit of a bonded abstracter filed herein with respect to the
last known addresses of the Deféndant, Dorthy W. Stith. The
Court conducted an inquiry into the sufficiency of the service by
publication to comply with due process of law and based upon the
evidence presented together with affidavit and documentary
evidence finds that the Plaintiff, United States of America,
acting through the Secretary ofchusing and Urban Development,
and its attorneys, Stephen C. ﬁ@wis, United States Attorney for
the Northern District of Oklahbﬁa, through Neal B. Kirkpatrick,
Asgistant United States Attorn@%, fully exercised due diligence
in ascertaining the true name ﬁﬁd identity of the party served by
publication with respect to her:present or last known place of
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residence and/or mailing addres#es. The Court accordingly
approves and confirms that the service by publication is
sufficient to confer jurisdictibn upon this Court to enter the
relief sought by the Plaintiff;'both as to subject matter and the
Defendant served by publicatioﬁ.

It appears that the ﬁﬁfendants, County Treasurer, Tulsa
County, Oklahoma, and Board oﬁéﬂpunty Commissioners, Tulsa
County, Oklahoma, filed their Answer on May 23, 1994; that the
Defendant, City of Tulsa, Oklahpua, filed its Answer on May 16,
1994; and that the Defendant, nﬁrthy W. Stith, has failed to
answer and her default has thef#fore been entered by the Clerk of
this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and fofﬁforeclosure of a mortgage
securing said mortgage note upaﬁ the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Twenty (20}, Blo¢k Eleven (11), SUBURBAN

ACRES SECOND ADDITION to the City of Tulsa,

Tulsa County, State ¢f Oklahoma, according to

the recorded Plat thereof.

The Court further finds that on December 30, 1983,
Clarence W. Trent and Tillie Tx@nt, executed and delivered to
RYAN MORTGAGE COMPANY their mortgage note in the amount of
$32,550.00, payable in monthly.$nstallments, with interest
thereon at the rate of twelve afd one-half percent (12.5%) per annum.

The Court further fiﬁﬁw that as security for the

payment of the above-described_ﬁete, Clarence W. Trent and Tillie



Trent, husband and wife, executmd and delivered to RYAN MORTGAGE
COMPANY a mortgage dated Decemhar 30, 1983, covering the above-

described property. Said mort”J e was recorded on January 5,

1984, in Book 4757, Page 538, iﬂ the records of Tulsa County,

Cklahoma.

The Court further finds that on April 23, 1990, Knutson
Mortgage Corporation a581gned'tha above-described mortgage note
and mortgage to the SECRETARY G? HOUSING AND URBAN DEVELOPMENT of

Washington D.C., his successorf#'nd assigns. This Assignment of

Mortgage was recorded on April , 1990, in Book 5249, Page 2493,

in the records of Tulsa County;fﬂklahoma; further, this mortgage

was not held by Knutson Mortgag@-Corporation at the time of the

assignment.

The Court further fi-éﬁ that on July 29, 1987, Ryan
Mortgage Company assigned the ﬁ%ﬁvewdescribed mortgage note and
mortgage to Westmark Mortgage Cﬁiporation. This Assignment of
Mortgage was recorded on AugusﬁJ?O, 1987, in Book 5046, Page
1622, in the records of Tulsa Eﬁﬁnty, Oklahoma.

The Court further finde that on September 19, 1990,

Westmark Mortgage Corporation aﬁéigned the above-described
mortgage note and mortgage to Gﬂvernment National Mortgage

Agsociation. This assignment ﬁﬁ;Mortgage was recorded on October

4, 1990, in Book 5281, Page 63€¢; in the records of Tulsa County,
Cklahoma.

The Court further fipde that on October 3, 1990,

Government National Mortgage As#tciation assigned the above-

described mortgage note and morﬁgage tot he Secretary of Housing
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The Court further finﬁs that on October 3, 1590,
Government National Mortgage Angociation assigned the above-
described mortgage note and mor#gage tot he Secretary of Housing
and Urban Development of Washington, D.C., his successors and
assigns. This Assignment of MQ#tgage was recorded on October 4,
1990, in Book 5281, Page 631, iﬁ the records of Tulsa County,
Oklahoma.

The Court further fi that the Defendant, Dorthy W.

Stith, currently holds record ﬁ%tlg to the property by virtue of
a Warranty Deed dated July 27, £589, and recorded on July 27,
1989 in Book 5197, Page 675, inithe records of Tulsa County,
Oklahoma. The defendant, Dortﬁf W. Stith, is the current
assumptor of the subject indebtedness.

The Court further finda that on March 1, 1990, the
Defendant, Dorthy W. Stith, entﬁred into an agreement with the
Plaintiff lowering the amount cf the monthly installments due
under the note in exchange for ﬁhe Plaintiff's forbearance of its

right to foreclose.

The Court further fiﬁ;ﬂ"that the Defendant, Dorthy W.
Stith, made default under the terms of the aforesaid note and
mortgage, as well as the terms ﬁhd conditions of the forbearance
agreement, by reason of her failﬁre to make the monthly
installments due thereon, whicﬁﬁ“afault has continued, and that
by reason thereof the Defendantﬁ Dorthy W. Stith, is indebted to
the Plaintiff in the principalA#ﬁm of $52,782.30, plus interest

at the rate of 12.5 percent per gnnum from April 1, 1994 until



which is the subject matter of this action by virtue of personal

property taxes in the amount o

$15.00 which became a lien on the
property as of June 26, 1992;. a a lien in the amount of $6.00,
which became a lien as of Juné 25, 1993; and a claim against the
subject property in the amournt flss.oo for the tax year 1993.
Said liens and claim are infeﬁ r to the interest of the

Plaintiff, United States of Am

The Court further findls that the Defendant, Board of

County Commissioners, County, claim no right, title or
interest in the subject real p

The Court further fipde that the Defendant, Dorthy W.

Stith, is in default, and has. right, title or interest in the

subject real property.

The Court further fimée that the Defendant, City of

Tulsa, Oklahoma, disclaims an?' ight, title or interest in the
gubject property. |

The Court further £i
1710(1) there shall be no right of redemption (including in all

instances any right to possesgi

n based upon any right of
redempticon) in the mortgagor ¢r any other person subsequent to
the foreclosure sale.

IT IS THEREFORE ORD .,_ ADJUDGED, AND DECREED that the
Plaintiff, the United States @ ﬁmerica, acting on behalf of the

Secretary of Housing and Urbal

evelopment, have and recover
judgment in rem against the Defendant, Dorthy W. Stith, in the
principal sum of $52,782.30, interest at the rate of 12.5

percent per annum from April 1 1994 until judgment, plus



interest thereafter at the curxﬁnt legal rate of percent
per annum until paid, plus th&,#aats of this action, plus any
additional sums advanced or tQ §e advanced or expended during
this foreclosure action by Plaiﬁtiff for taxes, insurance,
abstracting, or sums for the pﬁmservation of the subject
property.

IT IS FURTHER ORDERMD, ADJUDGED, AND DECREED that the

Defendant, County Treasurer, #a County, Oklahoma, have and

recover judgment in the amounﬁ,#f £27.00 for personal property
taxes for the years 1991—1993,'£1u5 the costs of this action.

IT IS FURTHER ORDERW, ADJUDGED, AND DECREED that the
Defendants, Dorthy W. Stith, Ciﬁy of Tulsa, Oklahoma and Board of
County Commissioners, Tulsa cQu#ty, Oklahoma, have no right,
title, or interest in the subjﬁ#t real property.

IT IS FURTHER ORDERW, ADJUDGED, AND DECREED that upon
the failure of said Defendant, Porthy W. Stith, to satisfy the in
rem judgment of the Plaintiff herein, an Order of Sale shall be

issued to the United States Ma_ﬁhal for the Northern District cof

Oklahoma, commanding him to adwértise and sell according to
Plaintiff's election with or without appraisement the real
property involved herein and aﬁﬁiy the proceeds of the sale as
follows:

First:

In payment of the cosks of this action

accrued and accruingﬂ
Plaintiff, including the costs of sale of

gsaid real property;




Second:

In payment of the judgment rendered herein

in favor of the Pla iff;
Third:

In payment of Defeng t; County Treasurer,
Tulsa County, Oklahi , in the amount of

$27.00, personal préperty taxes which are

currently due and QWiﬁgg

The surplus from said sale, if @ny, shall be deposited with the

Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERER;, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710({1) ere shall be no right of
redemption (including in all i tances any right to possession

based upon any right of redempfion) in the mortgagor or any cother

person subsequent to the foree

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from

and after the sale of the abovesdescribed real property, under

and by virtue of this judgmentwﬁﬁd decree, all of the Defendants

and all persons claiming under them since the filing of the
Complaint, be and they are foréVer barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof, g7 JAMES O. ELLISON

“UNITED STATES DISTRICT JUDGE
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ENTERED Gt OOCKET
ATE SEP 2 3 1994

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FCTILED
SEP 921994 /gJ

UNITED STATES OF AMERICA,
Plaintiff,

va.

CLARENCE WAYNE BOGGS; DELILAH ) L france, Clof
P. BOGGS; KISHOR N. MEHTA;
JYOTSNA K. MEHTA; COUNTY
TREASURER, Tulsa County,
Oklahoma; BOARD OF COUNTY
COMMISSIONERS, Tulsa County,
Oklahoma,

/

Defendants. CIVIL ACTION NO. $3-C-382-BU

JUDGME ORECLOSURE
This matter comes on for consideration this 5525? day

of Z;@, , 1994. The Plaintiff appears by Stephen C.

Lewis, United States Attorney the Northern District of

Oklahoma, through Phil Pinnell*$Assistant United States Attorney;

the Defendants, COUNTY TREAS Tulsa County, Oklahoma, and

BOARD OF COQUNTY COMMISSIONERS;}ﬁulsa County, Oklahoma, appear by

J. Dennis Semler, Assistant Diﬁﬁxict Attorney, Tulsa County,

Cklahoma; the Defendants, CLARENCE WAYNE BOGGS and DELILAH P.

BOGGS, KISHOR N. MEHTA and JYO?“NA K. MEHTA, appear not, but make

default.

The Court being fully advised and having examined the

court file finds that the Dequ nt, KISHOR N. MEHTA,

acknowledged receipt of Summcn';and Complaint on May 10, 1993;

that the Defendant, JYOTSNA K, MEHTA, acknowledged receipt of
Summons and Complaint on May 2 393; that the Defendant,
CLARENCE WAYNE BOGGS, was se a copy of Summons and Complaint

on April 25, 1994; the Defendan DELILAH P. BROGGS, was served a



copy of Summons and Complaint on April 25, 1994; that Defendant,
COUNTY TREASURER, Tulsa County, Oklahoma, acknowledged receipt of
Summong and Complaint on May 13, 1994; and that Defendant, BOARD
OF COUNTY COMMISSIONERS, Tulsa Caunty, Oklahoma, acknowledged
receipt of Summons and Complaint on Apxril 29, 1993.

It appears that theiﬁmfendants, COUNTY TREASURER, Tulsa
County, Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa
County, Cklahoma, filed their.$@3W3rs on May 27, 1993; and the
Defendants, KISHOR N. MEHTA; and JYOTSNA K. MEHTA, have failed to
answer and default has therefore been entered by the Clerk of
this Court.

It appears that the Defendants, CLARENCE WAYNE BOGGS,
and DELILAH P. BOGGS, filed a response to the foreclosure action,
reciting their bankruptcy information, on May 27, 1994, but have
otherwise failed to appear further and default has therefore been
entered by the Clerk of this Court.

The Court further fimds that on April 30, 1993,
Clarence Wayne Boggs and Delilah P. Boggs, filed their voluntary
petition in bankruptcy in Chap r 7 in the United States
Bankruptcy Court, Northern District of Oklahoma, Case
No. 93-01442-C. On August 25, ‘1993, the United States Bankruptcy
Court for the Northern Distrigt of Oklahoma filed its Discharge
of Debtor, the case was subsaqﬁ@ntly closed on December 30, 1993.

The Court further fﬂﬁ@ﬁ that this is a suit based upon
a certain mortgage note and fcﬁjfareclosure of a mortgage
securing said mortgage note uﬁmh the following described real
property located in Tulsa County, Oklahoma, within the Northern

Judicial District of Okiahoma:



Lot Twenty-Four (24), Block One (1), HIDDEN

SPRINGS, an addition to the City of Broken

Arrow, Tulsa County, Btate of Oklahoma,

according to the Reggrded Plat thereof.

The Court further fiﬁﬂs that on March 7, 1979, Ronnie
Lee Davis and Leslie B. Davis, husband and wife, executed and
delivered to First Continentaliﬂortgage Co., a corporation, a
mortgage note in the amount of $48,050.00, payable in monthly
installments, with interest th&feon at the rate of Nine and One-
Half percent (9.5%) per annum;ﬁﬁ

The Court further fin&s that as security for the
payment of the above-described mote, Ronnie Lee Davis and
Leslie B. Davis, husband and wife, executed and delivered to
First Continental Mortgage Co.; a mortgage dated March 7, 1979,
covering the above-described prpperty. Said mortgage was
recorded on March 13, 13579, in Book 4386, Page 1529, in the
records of Tulsa County, Oklahmﬁa.

The Court further finde that on April 18, First
Continental Mortgage Co., assigned the above-described mortgage

note and mortgage to Federal onal Mortgage Association. This

Assignment of Mortgage was recﬁ%ded on April 23, 1979, in Book
4394, Page 1090, in the records of Tulsa County, Oklahoma.

The Court further finﬁw that on December 15, 1987,
Federal National Mortgage Asscociation, assigned the above-
described mortgage note and mﬂfﬁgage to the Secretary of Housing
and Urban Development of Washim@ton, D.C., his successors and
assigns. This Assignment of M@gtgage was recorded on
February 17, 1988, in Book 50911 Page 714, in the records of

Tulsa County, Oklahoma.



The Court further fiﬁ@s that on November 14, 1979,
Ronnie Lee Davis and Leslie B.gﬁavis, granted a general warranty

deed to Norman J. Gerlach and-j;'ida Gerlach. This deed was

recorded with the Tulsa Countyfélerk on November 16, 1979, in

Book 4441 at Page 1252, and N ; n J. Gerlach and Freida Gerlach,

assumed thereafter payment of | amount due pursuant to the note
and mortgage described above. B

The Court further fiﬁﬁa that on January 19, 1981,
Norman J. Gerlach and Freida Gﬁm.ach, granted a general warranty

deed to the Defendants, KISHOR- M. MEHTA and JYOTSNA K. MEHTA.

This deed was recorded with the: Tulsa County Clerk on January 28,

1981, in Book 4523 at Page 1389, and the Defendants, KISHOR N.

MEHTA and JYOTSNA K. MEHTA, assumed thereafter payment of the

amount due pursuant to the note ‘and mortgage described above.

The Court further f£iy that on December 24, 1985, the

Defendants, KISHOR N. MEHTA aﬁf.ﬁYOTSNA K. MEHTA, granted a

general warranty deed to the Défendants, CLARENCE WAYNE BOGGS and

DELILAH P. BOGGS. This deed wa# recorded with the Tulsa County

Clerk on December 31, 1985, i

ook 4915 at Page 2538, and the
Defendants, CLARENCE WAYNE BOQ and DELILAH P. BOGGS, assumed

thereafter payment of the amount due pursuant to the note and

mortgage described above.

The Court further fii that on September 1, 1987, the

Defendants, CLARENCE WAYNE BO and DELILAH P. BOGGE, entered
into an agreement with the Pl 1ff lowering the amount of the

monthly installments due under~“gEhe note in exchange for the

Plaintiff's forbearance of ite ¥ight to foreclose. Superseding

agreements were reached betwe hese same parties on April 1,



1988; June 1, 1989; June 1, 19%0; November 1, 1991; and May 1,
1992.

The Court further fiﬁda that the Defendants, CLARENCE
WAYNE BOGGS and DELILAH P, BOG&%, made default under the terms of
the aforesaid note and mortgage, as well as the terms and
conditions of the forbearance agreements, by reason of their
failure to make the monthly inmtallments due thereon, which
default has continued, and that-by reason thereof the Defendants,
CLARENCE WAYNE BOGGS and DELILAH P. BOGGS, are indebted to the
Plaintiff in the principal sum of $62,380.16, plus interest at
the rate of Nine and One-Half percent per annum from April 27,
1993 until judgment, plus interest thereafter at the legal rate
until fully paid, and the cost# of this action.

The Court further fiﬁdﬂ that the Defendant, COUNTY
TREASURER, Tulsa County, Oklahoma, has liens on the property
which is the subject matter of thie action by virtue of personal
property taxes in the amount of $17.00 which became a lien on the

property as of June 1988; property taxes in the amount of $11.00

which became a lien on the propérty as of June 1991; property
taxes in the amount of $47.00 Which became a lien on the property
as of June 1992; property taxeé_in the amount of $49.00 which
became a lien on the property ﬂ@;mf June 1993. Said liens are
inferior to the interest of thﬂjﬁlaintiff, United States of
America. |

The Court further fiﬁﬂh:that the Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa Coﬁ@ﬁy, Oklahoma, claims no right,

title or interest in the subjeaﬁ real property.



The Court further finids that the Defendants, CLARENCE

WAYNE BOGGS, DELILAH P. BOGGS, KISHOR N. MEHTA, and JYOTSNA K.

MEHTA, are in default, and haveé no right, title or interest in
the subject real property.

The Court further fir that pursuant to 12 U.S.C.

1710(1) there shall be no righﬁ;bf redemption (including in all

instances any right to posses&iﬁn based upon any right of

redemption) in the mortgagor orjany other person subsequent to

the foreclosure sale.

IT IS THEREFORE ORD ; ., ADJUDGED, AND DECREED that the

Plaintiff, the United States of ‘Bmerica, acting on behalf of the

Secretary of Housing and Urban Bevelopment, have and recover

judgment In Rem against the Defeéndants, CLARENCE WAYNE BOGGS and

DELILAH P. BOGGS, in the principal sum of $62,380.16, plus

interest at the rate of Nine a ﬁiOne—Half percent per annum from

April 27, 1993 until judgment,fﬁlus interest thereafter at the

current legal rate of ﬁ:éz p@:g;'éf

the costs of this action, and &ﬁy additional sums advanced or to

fﬂent per annum until paid, plus

be advanced or expended during this foreclosure action by

Plaintiff for taxes, insurancay:ﬁbstracting, or sums for the

preservation of the subject property.

IT IS FURTHER ORDER " ADJUDGED, AND DECREED that the

Defendant, COUNTY TREASURER, a County, Oklahoma, have and

recover judgment in the amount. $124 .00 for personal property

taxes for the years 1987, 199 991, 1992, plus accrued and

accruing interest, and the co of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County,



Oklahoma, CLARENCE WAYNE BOGGS, DELILAH P. BOGGS, KISHOR N. MEHTA
and JYOTSNA K. MEHTA, have no right, title, or interest in the
subject real property.

IT IS FURTHER ORDEREﬂ, ADJUDGED, AND DECREED that upon
the failure of said Defendants,.CLARENCE WAYNE BOGGS and
DELILAH P. BOGGS, to satisfy the judgment In Rem of the Plaintiff
herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to
advertise and sell according to Plaintiff's election with or
without appraisement the real property involved herein and apply
the proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, COUNTY TREASURER,

Tulsa County, Oklahoma, in the amount of

$124.00, plus accrued and accruing interest

for, personal property'taxes which are

currently due and cwi@g.

The surplus from said sale, ifﬁahy, ghall be deposited with the

Clerk of the Court to await further Order of the Court.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any other
perscon subsequent to the foreclﬁsure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the abovﬁwdescribed real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forewver barred and foreclosed of any

right, title, interest or claim in or to the subject real

property oxr any part thereof. mWﬁ%
1=

UNITED STATES DISTRICT

APPROVED:

STEPHEN C. LEWIS
United States Attorney

PHIL PINNELL

Agssistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918} 581-7463

J, IENNIS SEML R jOBA #8076
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Tulsa County, Oklahoma
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IN THE UNITED STATES DISTRICT COURT E 1D
FOR THE NORTHERN DISTRICT OF OKLAHOMA SEP.?k’@@
1994
J )
TOBIN DON LEMMONS, L) {uﬁ oo, 1

)
)
)
)
)
)
)
)
)

i C’O\.[r’ T o
Plaintiff,

No. 93-C-363-B a//

ErTIT :

 9jaspad]

vs.
BRUCE DUNCAN, et al.,

Defendants.

In accord with the Order granting Defendants' motion for
summary judgment [docket #15], the Court hereby enters judgment in
favor of Defendants Bruce Duncan, Brant Green, Jim Wall, Dan Jones
and the Sapulpa Police Department and against the Plaintiff, Tobin
Don Lemmons . Plaintiff shall take nothing on his claim. Each

side is to pay its respective lttorney44zz
SO ORDERED THIS AR —day of Je

7 _—.
wﬂouas R. BRETT
UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
Ereren

LT //a'lj’/ /
Case No. 90—C-1031-B/

FILE

SEP 22 1994

Richard M. Lawrence, Cotint Clerk
U.S. DISTRICT COURT

CECIL FAYE SHRUM, INDIVIDUALLY,
AND AS SURVIVING SPOUSE AND NEXT
OF KIN OF JILES DEAN SHRUM,
DECEASED,

Plaintife,
vs.

FIBERBOARD CORPORATION, et. al.,

Defendants,

ORDER

Now before the Court ia the Motion for Partial Summary
Judgment of Defendants Armstrong World Industries, Inc. (f/k/a/
Armstrong Cork Company), Flexitallic, Inc. (f/k/a Flexitallic
Gasket company, Inc.), aﬂ@l GAF  Corporation (Defendants),
individually and as liaison for all Defendants against Cecil Faye
Shrum (Plaintiff) as survi&@hq spouse of Jiles Dean Shrum
{Decedent) .

1. Plaintiff filed her iﬁitial complaint on December 17, 1990
alleging that her Decedent wa#finjured as a result of exposure to
asbestos-containing products qf_the Defendants.

2. Decedent died on Januaﬁy 9, 1989, (See Defendants' Motion
for Summary Judgment Exhibit 55").

3. Decedent's medical re@ords indicate that during a period

from December 5, 1988 to Decu; f 12, 1988, Decedent was admitted
to Hillcrest Medical Center and numerous tests were performed which

revealed that he was suffering from either a lung cancer or



mesothelioma, that his doctofﬁ.knew about his asbestos exposure,
and that these diagnoses weraﬁdiscussed with Plaintiff and her
Decedent. (See Defendants' ﬁbtion for Summary Judgment Exhibit
IIA") .

4, Defendants filed, onfMarch 1, 1994, a Joint Motion for
Summary Judgment alleging the ﬁtﬁtute of limitations has expired as
set forth in Okla. Stat. Ann..?it. 12, § 95 (West 1988). On March
3, 1994 Plaintiff's counsel wrote to defense liaison counsel
advising him that there is a distinction between the statute of
limitations as it applies to ﬁﬁe Oklahoma Survival Statute, Okla.
Stat. Ann. tit. 12, § 1051 (Wéﬁt 1988), and the Oklahoma Wrongful
Death Statute, Okla. Stat. Anh;_tit. 12 § 1053 (West 1988). (See
Plaintiff's Response to Deféﬂﬁant's Motion for Summary Judgment
Exhibit "A"). Immediately thﬁrmafter, on March 4, 1994, Defendants
owens-Corning Fiberglas Corporation filed a request to withdraw its
motion for Summary Judgment. Additionally, on March 8, 1994,
defense liaison counsel, on behalf of the remaining Defendants'
participation in the Motion for Summary Judgment, filed an
amendment withdrawing their Motion as it applies to the Oklahoma
Wrongful Death Statute. ;g&i_

5. Defendants are stiliaasserting their Motion for Summary
Judgment, to the extent it:;iﬁ applicable under the Oklahoma

Survival Statute. Okla. Stat. Ann. tit. 12, § 1051 (West 1988}.

sis
Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate

where "there is no genuine issue as to any material fact and that

2



the moving party is entitled to judgment as a matter of law."
Celotex Corp. v. Catrett, 477 U.S. 317, 322. 106 S.Ct. 2548, 2552,

91 L.Ed.2d 265, 274 (1986); aAnderson v. Liberty Lobby, Inc., 477
U.S. 242, 247, 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986); Windon

Third 0il and Gas v. Federal Deposit Insurance Corporation, 805

F.2d 342, 345 (10th Cir. 1986). cert den. 480 U.S. 947 (1987). In

Celotex, 477 U.S. at 322 (1986), it is stated:

[(Tlhe plain language. of Rule 56 (c¢) mandates

the entry of summary judgment, after adequate

time for discovery and upon motion, against a

party who fails to make a showing sufficient

to establish the existence of an element

essential to that party's case, and on which

that party will bear the burden of proof at

trial. _
To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
"must do more than simply show that there is some metaphysical
doubt as to the material facts." Matsushita v. Zenith, 475 U.S.
574, 585-86, 106 S.Ct. 1348, 1355, 89 L.Ed.2d 538, (1986).

A party opposing a properly supported motion for summary

judgment may not rest upon mere allegations or denials in
his pleadings, but must affirmatively prove specific facts showing
there is a genuine issue of méterial fact for trial. Anderson V.
Liberty Lobby, Inc., supra, wherein the Court stated that:

[Tlhe mere existence of a scintilla of evidence in
support of the plaintiff’s position will be insufficient;
there must be evidence on;ﬂhich the jury could reasonably
find for the plaintiff . . . Id. at 252.

The Tenth Circuit requires "meére than pure speculation to defeat a

motion for summary judgment" under the standards set by Celotex

3



and Anderson. Setliff v. Memor: ospital of Sheridan County, 850
F.2d 1384, 1293 (10th cCir. 1988).

Defendants move for Partial Summary Judgment alleging that the
statute of limitations as set forth in Okla. Stat. tit. 12, § 95 as
it pertains to the Oklahoma Survival Statute, has expired. All
parties agree that the statute of limitations for a wrongful death
action as set forth in Okla. Stat. tit. 12, §1053, has not expired.

Oklahoma has adopted the discovery rule as a means for
determining when the statute of limitations should begin to run in

a products liability case. Se@ Daugherty v. Farmers Co-op. Ass'n,

689 P.2d 950 (Okla. 1984) (Recognizing the approval of the use of
the discovery rule in Oklahoma in products liability cases). The
discovery rule, when properly limited, "[s]hould encompass the
precept that acquisition of sufficient information which, if
pursued, would lead to the true condition of things will be held as
sufficient knowledge to starf. the running of the statute of
limitations." Id. at 950, 951 (Citing Young v. International Paper
Co., 155 So. 231). With respeet to asbestos exposure "[clausally
connected with employment, a glaim may be filed within two (2)
years from the date said condition first becomes manifest by a
symptom or condition from which one learned in medicine could, with
reasonable accuracy, diagnose such specific condition." Coy v.
Dover Corp./Norris Div., 773 P.2d 748 (Citing 85 0.5 Supp. 1987, §
43).

It is undisputed that between the dates of December 5, 1988

and December 12, 1988, the decedent was admitted to Hillcrest



Medical Center and had numerous tests performed. The physicians'
reports that were generated as a result of the decedent's stay at
Hillcrest Medical Center indicate that the decedent had
"[s)ufficient information which, if pursued, would lead to the true
condition of things." Daugherxty, 689 P.2d 950. (See Defendant's
Motion for Summary Judgment Exhibit "a" for Hillcrest Medical
Center physicians' reports).

The Decedent was examined at Hillcrest Medical Center on
December 6, 1988 by Dr. R.H. Stickney. Dr. Stickney's x-ray report
from the December 6 examination revealed in the decedent, several
chest and lung abnormalities. Dr. Stickney's report suggests
malignancy as the most likely explanation for the abnormalities.

The physician's report dated December 7, 1988, and signed by
Dr. Gerald Plost, M.D., indicatﬁs that the decedent was examined on
December 7 and for three weekﬂ;priar had been suffering shortness
of breath and dyspnea on exeﬁﬁion. Decedent did not complain of
chest pain during the December 7 examination but a very large
pleural effusion was found on his x-ray and some mediastinal

adenopathy was noted on the ¢.,T. scan of his chest. Dr. Plost's

December 7 report and the pr _#ﬂss notes that follow, also dated
December 7, 1988, indicate ”ﬁﬁ&t Dr. Plost was aware of the

Decedent's asbestos exposure. -

The December 8, 1988 Pla@ral Biopsy Report, from decedent's

surgery of December 7, 198 igned by pathologist Sandra K.

pimmitt, M.D., indicated that the pleural effusion was either a



adenocarcinoma' or a mesoth@liomaz. Although difficult to
differentiate between adenocarginoma and mesothelioma, the biopsy
report indicates that the tisﬁﬁa removed was more likely malignant
than not.

Dr. Dimmitt's findings éra supported by the findings of Dr.
Gilbert Maw. In his Pathologf_neport from the decedent's surgery
of December 8, 1988, dated December 12, 1988, Dr. Maw confirms that
there were malignant cells pg@ﬁent in the tissue remﬁved from the
decedent and that his findings mediate against a mesothelioma.

It is undisputed that bmﬁh the Decedent and his wife, after
the Decedent's doctors confirmed the finding of malignant cells,
were informed of the Decedent's condition. The Decedent and his
wife were first informed of the malignant cells no later than
December 9, 1988. By the time the Decedent was discharged from
Hillcrest Medical Center on December 12, 1988, his condition was
manifested by symptoms and cénditions of which the Decedent, his
wife, and his doctors were aware.

The Decedent, after being discharged from Hillcrest Medical
Center had sufficient knowl&&ﬁe "[t]o put a reasonable man upon
inquiry." Daugherty, 689 P.2d 951, According to Oklahoma law and
its interpretation of the discovery rule as it applies to products

liability case, the plaintiff, where the means of knowledge

' A malignant tumor originating in glandular epithlium <of
the breast>. Webster's Thitd"ﬂaw International Dictiocnary (1961)

2 A benign tumor derivﬁﬂ from mesothelial tissue (as that
lining the perittoneurm or pleura). Webster's Third New
International dictionary (1961).
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existed, and where the plaintiff was put upon reasonable inquiry,
"The[] plaintiff is chargeable with the knowledge such inquiry
would have produced, and the discovery rule does not . . . bar the
running of the statute of limitations." Id.
Conglusion
Decedent's medical records indicate, and it is undisputed,
that the Decedent was attended to by the physicians at Hillcrest
Medical Center beginning December 5, 1988 and ending December 12,
1988. The Decedent, prior to and during his stay at Hillcrest
Medical Center, by experiencing symptoms of chest and lung
abnormalities, and by receivinQ the results of the test performed
by the attending physicians, acquired sufficient knowledge to put
a reasonable man upon inquiry. Upon the Decedent's acquisition of
the existent reasonable knowledge, which occurred no later than
December 12, 1988, the Decedent then had two years in which to file
a claim against the Defendants. Given the latest possible date of
acquisition of knowledge, the statute of limitations for the
Decedent's Survival claim, Okla. Stat. tit. 12, § 1051 (West 1988)
expired on December 12, 1990, nﬁrsuant to Okla. stat. tit. 21, § 95
(West 1988). The Plaintiff for the Decedent filed her initial
complaint, seeking relief under the Oklahoma Survival Statute, on
December 17, 1990, 5 days after the statute of limitations had
expired. For these reasons the Defendants' Motion for Partial
Summary Judgment is granted.
The parties discussed, but made no differentiation, between

the damages available under the Oklahoma Wrongful Death Statute and



the Oklahoma Survival Statute. The Court is of the view, but does
not herein decide, that such a difference exists. Any delineation
between the Wrongful Death action which was timely filed and the
Survival Action which is precluded by the statute of limitations,
as to damages recoverable, wiil be appropriately handled at the
instruction phase of the case.

The Court, without discussion, denies Plaintiff's motion for
attorney's fees on the grounds that Defendant's instant Motion was
frivolously brought. n/\y(

Ao
IT IS SO ORDERED this &L day of September, 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMAL' I LED |
, ’.4
DON AUSTIN, an individual, ) SEP 2721994 _f[/[z"
BARBARA WILLIS, an individual, )
DOROTHY COOKS, an individual, sionnrd M. Lawrence, Clerk
KAREN SNAP, an individual, and t1.5, DISTAICT COUR

other JOHN DOE or JANE DOE
Plaintiffs as they become known

vs. Case No. 92-C-258-BU /

SUN REFINING AND MARKETING

)

)

)

!
Plaintiffs, )
)

)
COMPANY, )
Defendant. ;

ORDER

¥

This matter comes before the Court upon the Application to
Dismiss Without Prejudice Plaiﬁtiffs, David Berger, Doris Berger,
Dr. Carl R. Johnson and Debhie Mendoza. Having reviewed the
application and noting from the Court file that no objection has
been filed by Defendant to the #ﬂplication, the Court hereby GRANTS
the application. fThe action of Plaintiffs, David Berger, Doris
Berger, Dr. Carl R. Johnson and Debbie Mendoza, against Defendant
Sun Refining and Marketing Company is hereby DISMISSED WITHOUT

PREJUDICE.

ENTERED this ﬂ?z{’/”dda; of September, 1994.

UNITED STATES DISTRICT DGE
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ELECTRICAL POWER SYSTEMS, INC., ) ”ﬁ"\‘@_"‘fgé#au.,ence c
" ) RICT Copgr”
Plaintiff, )
vS. ) Case No. 94-C-158-BU
)
ARGO INTERNATIONAL CORPORATION, )
)
Defendant. )

ENTERED GN DOCKET
ORDER oare SEP 22 1094

On August 5, 1994, United States Magistrate Judge Jeffrey S.

Wolfe issued a Report and Recommendation with respect to the
plaintiff's Motion for Summary Judgment (Docket No. 4). In the
Report and Recommendation, Magistrate Judge Wolfe recommended that
summary judgment be granted and that the plaintiff be awarded the
principal sum of $106,744.00. He also recommended that the
plaintiff be awarded monthly interest of $1,601.16, reasonable
storage costs since November 27, 1993, the costs of the lawsuit and
a reasonable attorney's fee as provided for in 12 0.S. § 936.

This matter now comes before the Court upon the defendant's
objection to the Report and Recommendation. The defendant objects
to Magistrate Judge Wolfe's rﬁﬁbﬁmendation that the plaintiff be
granted pre-judgment interest &t the rate of 18% per annum and in
the amount of $1,601.16 per month. The defendant contends that
there is no evidence in the record that the defendant and the
plaintiff agreed that interest;?ﬂuld accrue on unpaid balances at
the rate of 18% per annum. |

In response, the plaintiff has submitted a document entitled
"Terms of Sale" which states that all past due invoices will be
subject to 18% interest per annum. The plaintiff states that it

sent the document to the defendant when it acknowledged the



defendant's order for the two electrical switchgear assemblies
which are the subject of this action.

The defendant, in reply, has submitted the affidavit of its
president, John cCalicchio. Mr. Calicchic states that he has
reviewed the defendant's file relating to this matter and that the
invoice sent by the plaintiff does not contain the "Terms of Sale"
document.

Having conducted a de novQ review of this matter, the Court
agrees with and ADOPTS Magistrate Judge Wolfe's Report and
Recommendation to the extent that it recommends judgment be granted
in favor of the plaintiff and that the plaintiff be awarded the
unpaid contract price of $106,744.00, reasonable storage costs
since November 3, 1993, the cddﬁs of the lawsuit and a reasonable
attorney's fee. The Court, however, disagrees with and REJECTS
Magistrate Judge Wolfe's Report.and Recommendation to the extent it
recommends that the plaintiff be awarded pre-judgment interest at
18% per annum. The Court finds that the plaintiff has failed to
present sufficient evidence to establish that the document entitled
"Terms of Payment" was actuhily sent to and received by the
defendant. Thus, the Court. finds that the plaintiff is only
entitled to recover statutory pre-judgment interest, which is
currently at 5.69% per annum.

Based upon the foregoing, the Court hereby GRANTS the
plaintiff's Motion for Summary Judgment (Docket No. 4). The
parties are DIRECTED to submit;h proposed judgment for the Court's

approval within seven (7) days from the date of this Order. If the



parties, after conferring in good faith, cannot agree as to the
appropriate amount of storage costs, costs of lawsuit and
attorney's fee to be awarded to the plaintiff, the parties shall
submit the proposed judgment 1¢&ving blanks for the storage costs,
costs of suit and attorney's fee. The plaintiff shall file a
motion in regard to costs and?attorney's fees for the Court's
determination.

ENTERED this 45231 day of September, 1994.

Qe

i/
MICHAEL BURRAGE /
UNITED STATES DISTRICT'JUDGE
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TOBIN DON LEMONS, RNRET N Lawrﬂﬂ;‘ﬁj 5"'&“&{

U.S. DISTRICT COURT

No. 93-C-363-B /

ENTERED ON DOCKET "
DATE....SEP 2.2.1004

Plaintiff,
vs.

BRUCE DUNCAN, et al.,

S Tyl Tt gt Wit it S Nalt® Tagg

Defendants.

QBRDER

In this priscner's civil rights action, Plaintiff Tobin Don
Lemmons alleges that Officers.Brant Green and Dan Jones arrested
him and searched his car without a warrant in violation of his
Fourth Amendment right and that Officers Bruce Duncan "assaulted
and battered" him in the hallway of the Creek County Courthouse.
The Defendants have moved for summary Jjudgment in their favor.
Plaintiff has objected to Defendants' motion and has moved to amend
his complaint. After carefully reviewing the record in this case,
the Court concludes that Plaintiff's motion to amend should be
granted in part and denied in pﬁtt, and that Defendants' motion for

summary judgment should be granted.

I. BACKGROUND AND PROCEDURAL HISTORY -

Plaintiff became a suspect for a burglary in Sapulpa,
Oklahoma, between 6:00 p.m. on August 5, 1992, and 5:30 a.m. on
August 6, 1992, when an Oklahoma Highway Patrol Trooper observed a
suspicious car pulling away freom the area near the burglary scene
during the night and a check with the State Motor Vehicle Records

Department revealed that the car was licensed to Plaintiff and that



Plaintiff was residing in Tulsa, Oklahoma. On the afternoon of
August 6, Bruce Duncan, Braﬂﬁ Green, Jim Wall, and Dan Jones,
Sapulpa Police detectives, tfﬁveled to Tulsa to investigate the
burglary. The Officers stopped first at the address listed on
Plaintiff's motor vehicle raqi?tration, but learned that Plaintiff
and his wife were believed to be staying in a motel located along
Highway 244 in west Tulsa. cahuaquently, the Officers drove along
Highway 244, until they located Plaintiff's vehicle in the parking
lot of the Winston Motel. At that time they asked the Sapulpa
Police Department to contact the Tulsa County Sheriff's Department
to send deputies to the Winston Motel. Plaintiff's vehicle,
however, pulled out of the parkiﬁq lot and officers Green and Jones
began following it down Highway 244 West into a residential area.
When Plaintiff stopped in the driveway of a house, Officer Green
pulled into the driveway behind Plaintiff's vehicle and spoke with
Plaintiff for several minuteﬁ; An officer from the Tulsa Polijice
Department, who had been contacted in the meanwhile, advised
Plaintiff's wife of her Mirandﬁ rights and requested permission to
look into the trunk of the car. Plaintiff's wife said that the
officer could look into the trunk, but that she had no key. The
Tulsa officer then reached inte Plaintiff's vehicle, opened the
glove compartment and pushed the trunk disconnect button. Jones,
who worked part-time at the bur@larized business, identified tools,
equipment, and tool boxes in the trunk of Plaintiff's vehicle as
those reported stolen during the burglary. The Tulsa officer then

arrested Plaintiff for knowingly concealing stolen property and



impounded Plaintiff's vehicle and the evidence contained in it.
In April 1993, Plaintiﬂf-' filed the present action on his
behalf and on behalf of his wife, Michelle Lemmons, against Bruce
Duncan, Brant Green, Jim Wall, Dan Jones, and the Sapulpa Police
Department.’ Plaintiff alleged that the Sapulpa police officers
violated his Fourth Amendment right when they arrested him and
searched his vehicle without a search warrant and acting outside
their jurisdiction. Plaintiff also alleged a claim for assault and
battery against Duncan as a result of events which occurred in the
hallway of the Creek County Courthouse on September 9, 1992. He
alleged that Duncan "violently shoved and hit" him in the back and
verbally threatened him. Plaintiff sought damages and expungement
of the charges pending in Craék and Muskogee County. (Doc. #1.)
In October 1993, Defendants Duncan, Green, Wall, Jones, and
the Sapulpa Police Department moved for summary judgment under Fed.
R. Civ. P. 56. They argued the City of Sapulpa was entitled to
judgment as a matter of law because there was no factual or legal
basis for Plaintiff's claim against it, and the officers were
entitled to judgment as a mattef of law because they had a right to
leave their jurisdiction to investigate a crime committed within
their jurisdiction and because the search and seizure at issue was

conducted by Tulsa police officer K.T. McCoy. As to the alleged

'Plaintiff also sued Larry Fugate, the Creek County Sheriff's
Department, and David Bates, the Oklahoma Highway Patrolman who
reported seeing Plaintiff's car near the scene of the crime. The
Court previously entered summaty judgment in favor of Larry Fugate
and the Creek County Sheriff's Department (docs. #51 and #53), and
notified Plaintiff that Bates may be dismissed for lack of service
under Fed. R. Civ. P. 4(m) (doc. #50).
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assault and battery, Defendants argued that a mere push or shove
did not violate Plaintiff's aénstitutional right. (Docs. #16.)
In November 1993, Plaintiff moved for leave to amend his
complaint to add Tulsa qui#a Officer K.T. McCoy and filed
conclusory objections to Defendants' motion. He contended that
Defendants' affidavits were'tfivolous and that they implicated
unknown officers in an effort to escape liability. (Docs. #26 and
#27.) In July 1994, the cOurt;denied Plaintiff's motion to amend
because it was not accompanied by a proposed amended complaint, and
granted Plaintiff an opportunity to comply with Local Rule 9.3.C.
On August 9, 1994, Plaintiff timely filed a second motion for leave
to amend along with a proposed amended complaint. In his amended
complaint, Plaintiff names aﬁ additional defendants unknown Tulsa
pelice officers involved in his arrest and search of his vehicle,
and alleges an action on behalf of his wife, Michelle Lemmons, for
kidnapping by the Creek County Police Officers.? (Doc. #54.)
Defendants do not object to Plaintiff's motion to amend to the
extent that it restates the c¢laims alleged in the original
complaint against Duncan, Green, Wall, Jones, and the Sapulpa
Police Department. They object, though, to Plaintiff's attempt to
assert a claim on behalf of Michelle Lemmons on the ground that she

did not sign the original complaint in this case.

’Although Plaintiff's motien to amend names officer K.T. McCoy
as a Defendant, Plaintiff's preposed amended complaint only names
unknown Tulsa police officers.



II. . ANALYSIS

The Court will address ¢t Plaintiff's motion for leave to

amend and second Defendants! motion for summary judgment.

A. Motion for Leave to Amend the Complaint

In light of Plaintiff's se status, and in light of Federal

| requirement that leave to amend be

"freely given," the Court comcludes that Plaintiff's motion to

amend the complaint to add po}ice officers from the city of Tulsa

as defendants should be gra _ d. The Court denies, however,

Plaintiff's request to amend*lfk complaint to allege a kidnapping
claim on behalf of his wife ﬂ thelle Lemmons. Although Michelle
Lemmons was named as a plaiﬂﬁ ff in the original complaint, the
Court notes that she never ned the original complaint, the
proposed amended complaint,'aﬁ[any other pleadings in this case.
Federal Rule of Civil Procedure 11 states that all papers must be
signed by the party's attornég, if the party is represented by
counsel, or by the party, if ﬁa or she is not represented by an
attorney. Plaintiff Lemmonsfis obviously not an attorney, and
cannot act as an attorney ffor Plaintiff Michelle Lemmons.

' Plaintiff's motion to amend the

Accordingly, the Court deni

complaint to allege a kidnagping claim on behalf of Michelle

Lemmons. The Court also ord the Clerk of the Court to dismiss

Plaintiff Michelle Lemmons f lack of prosecution.




B summary Judgment

1. Standard

The court may grant stmmary Jjudgment "if the pleadings,

depositions, answers to intepfogatories, and admissions on file,
together with affidavits, if #ny, show that there is no genuine
issue of material fact and t the moving party is entitled to

judgment as a matter of la Fed. R. Civ. P. 56(c). When

reviewing a motion for summa judgment, the court must view the
evidence in the 1light most wworable to the nonmoving party.

Applied Genetics Int'l.

F.2d 1238, 1241 (10th cir. 199$0). "However, the nonmoving party

may not rest on its pleadin but must set forth specific facts

showing that there is a gemliine issue for trial as to those
dispositive matters for which it carries the burden of proof." Id.
Although the court cannot ré#ielve material factual disputes at

summary judgment based on conflicting affidavits, Hall v. Bellmon,

935 F.2d 1106, 1111 (10th C#: 1991), the mere existence of an
alleged factual dispute doeé not defeat an otherwise properly

supported motion for summary

dgment. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 247-48 (1 _). Only material factual disputes

preclude summary judgment; iaterial disputes are irrelevant.

Hall, 935 F.2d at 1111. Similarly, affidavits must be based on

personal knowledge and set fo facts that would be admissible in

evidence. 1d. Conclusory - self-serving affidavits are not

sufficient. Id. If the

dence, viewed in the light most

favorable to the nonmovant, fails to show that there exists a



genuine issue of material fa¢t, the moving party is entitled to

judgment as a matter of law.  §ee Anderson, 477 U.S. at 250.

After liberally construih@ plaintiff's pro se pleadings for

purposes of summary judgment, ﬁning§,v. Kerner, 404 U.S. 519, 520
(1972), the Court concludes tﬁﬁt judgment as a mater of law should
be entered in favor of thé;'$apulpa Police Department. The
Plaintiff has not challenged ﬁi@&ndants' contention in their motion
for summary judgment (1) thatfthe City of Sapulpa is the proper
party, rather than the named Sapulpa Police Department, and (2)
that the Plaintiff has not pré#ﬁnted any factual or legal basis for
a claim against it in this caﬁﬁ#—e.g. that the city had a policy of
failing to adequately train or supervise the police officers. See

Monell v. New York City Debarﬁmﬁnx of Social Services, 436 U.S. 658

(1978); cCity of canto, Ohig v, Harris, 489 U.S. 378 (1989).

Accordingly, Defendants' motion for summary judgment should be

granted as to the City of Sapulpa.

3. Unlawful Arrest agg_ﬁﬁg;ch and Seizure by Green and Jones

In Count I of his amendeﬁ complaint, Plaintiff alleges that
Defendants Green and Jones jillegally searched and seized his
vehicle without a search warr&ﬂt or probable cause while they were
out of their jurisdiction. Dﬁﬁendants Green and Jones argue that
' they are entitled to summary.ﬁudgment based on the doctrine of

gqualified immunity. In the alternative, they argue that they did



not conduct any search or perform any seizure of Plaintiff's

property, but rather let the -‘Tulsa Police Department conduct the
search and seizure at issue in this action.
Under qualified immunity official performing discretionary

functions is immune from suit fgr actions objectively reascnable in

light of clearly established See Anderson v. Creighton, 483

U.S. 635, 639-41 (1987):; Nichols, 989 F.2d 393, 397
(10th Cir. 1993). A claim
question of law about whether the officer's actions were
objectively reascnable. her, 922 F.2d 1456, 1460 (10th
Cir. 1991). The Court cannot avoid the question of qualified

immunity by "framing it as a ‘factual issue." Workman v. Jordan,

958 F.2d 332, 336 (1i0th Cir. :1992). Qualified immunity is "an

immunity from suit rather in a mere defense to liability."

Hannula v. City of Lakewood, 907 F.2d 129, 131 (10th Cir. 1990).

once the defense of qualified immunity is raised, it is the

plaintiff's burden to convince the Court that the law was clearly

established. Pueblo Neighborhigpd Health Ctrs. v. Losavio, 847 F.2d

642, 645 (10th Cir. 1988). ~"The "plaintiff must do more than

identify in the abstract a lwarly established right and allege

that the defendant violated it," Id. The "contours of the right
must be sufficiently clear at a reasonable official would

understand that what he is doing violates that right." Anderson,

483 U.S5. 640.
Plaintiff contends that @éfendants violated his right to be

free from unreasonable sear¢heés and seizure. As noted above,




simply alleging violation of siich a general right does not meet the
test articulated in Anderson, 483 U.S. at 640. The Court must
inquire whether it was "clearly established that the circumstances
with which . . . [Green an@ Jones were] confronted did not
constitute probable cause and exigent circumstances." Id.

After viewing the summary judgment evidence in the light most
favorable to the Plaintiff,-ghe Court cannot conclude that the
conduct of Green and Joﬁﬂ#“ contravened any constitutional
principles so "clearly eatmﬁlished" that they as reasonable
officers "would understand that what ([they] . . . were doing
violate(d] that right." Id. Green and Jones were properly
conducting an investigation of a crime committed within their
jurisdiction, and they had probable cause to believe that
Plaintiff's vehicle, which had been seen near the scene of the
burglary, contained stolen property. See United States v. Ross,
456 U.S. 798 (1982) (permitting warrantless search of vehicle
believed to contain contraband). Accordingly, the Court concludes

that even if the officers asgisted in the search and seizure at

issue in this case, the infofmation available to Green and Jones
provided sufficient basis for a finding that they were acting
within the protection of the qualified immunity discussed in
Anderson. Therefore, Defen&nnts' motion for summary Jjudgment

should be granted as to Defendants Green and Jones.

4. Jim Wall

Plaintiff has not alleged@ any claims against Defendant Jim



Wall. Defendants' summary judgment evidence further shows that
wall, who had accompanied Dunaﬁn, had remained at the Winston Motel
with Duncan to conduct inveﬁtiqutions there and was not present
during the search and seizuré. Accordingly, Wall is entitled to
judgment as a matter of law on Count I and II of Plaintiff's

amended complaint.

5.

Plaintiff also alleges thﬁﬁ Bruce Duncan pushed and showed him
and verbally threatened him while he was in handcuffs and leg irons
in the hallway of the Creak' County Courthouse following his
preliminary hearing. Defendants contend that even if Duncan pushed
and showed Plaintiff those achﬂ'did not amount to a constitutional
violation, citing Johnson v. @Glick, 481 F.2d 1028 (2nd Cir. 1973)
(not every malevolent touch By a prison guard gives rise to a
federal cause of action). The Court agrees. While the conduct
alleged in Plaintiff's complaint is unfortunate, and potentially
illegal under state law, it dﬂ@?-not violate the Eighth Amendment's
prohibition against cruel anﬁiunusual punishment. In fact, de
minimis applications of for#e are excluded from the Eighth

Amendment's cruel and unusual punishment calculation. Hudson v,

McMillian, 112 S.Ct. 995, 10600 (1992); see also Sampley V.

Ruettgers, 704 F.2d 491, 494 {(10th Cir. 1983); El'Amin v. Pearce,

750 F.2d 829 (10th Cir. 1984}, The same holds true of verbal
taunts and harassment, as 'ﬁileged in Plaintiff's complaint.

Compare Collins v. cundy, 603 F.2d 825, 827 (10th cir. 1979)

10



(allegation that sheriff laughed at prisoner and threatened to hang
him was not sufficient to stﬂﬁo constitutional deprivation under

section 1983), with Northingtem v. Jackson, 973 F.2d 1518, 1522-24

(10th Cir. 1992) (allegation that police captain put revolver to

inmate's head and threatened t® kill him stated an excessive force
claim under the Eighth Amendm#ht). Accordingly, Defendant Duncan

is entitled to judgment as a matter of law on this claim.?

IV. -'WHCLUSION

After viewing the evidanﬁﬁ-in the light most favorable to the
Plaintiff, the Court concludeuJ#ﬁat Defendants have made an initial
showing negating all disputad”material facts, that Plaintiff has
failed to controvert Defendants' summary judgment evidence, and
that Defendants are entitled to judgement as a matter of law.

ACCORDINGLY, IT IS HBREW!’. ORDERED that:

(1) Plaintiff's motion %o amend complaint (doc. #55) is

granted with regard to Plaintiff's request to add as

Defendants unknown 8a police officers, but denied with
regard to his requea%_ﬁﬁ add a kidnapping claim on behalf
of Plaintiff Michelle Lemmons.

(2) The Clerk shall f&ln Plaintiff's amended complaint
attached to his motion for leave to amend (doc. #55) and

mail to the Plaintﬁﬁr summons and marshall forms for

The cCourt declines to #nalyze Plaintiff's "battery and
assault” claim under state Jlaw because in his second amended
complaint Plaintiff alleges this claim only as a federal claim
under section 1983.

11



service on the unkngﬁn Tulsa police officers named in the
amended complaint.

(3) Michelle Lemmons is @ismissed as a plaintiff in this case
for lack of prosecution.

(4) Defendants' motion for summary judgment (doc. #15) is

granted.
SO ORDERED THIS Boz day of 3 - , 1994,
A %%

“PHOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

E P e m s 4 e m o e
I T T . _.-»...\.'.'\h;T

parstl ¢ 7 19

L) PR
Ccase No. 91-C-577-B v/////

EDNA J. FORCUM,

Plaintiff,
Vs,

DONNA SHALALA, SECRETARY OF
HEALTH AND HUMAN SERVICES,

Defendant.

QRDER

Before the Court for comnsideration is Plaintiff Edna J.
Forcum's appeal (Docket #2), pursuant to 42 U.5.C. § 405(g), of the
Administrative Law Judge's ("ALJ's") denial of Social Security
benefits.

Plaintiff asserts that her disability began on July 31, 1984,
due to severe asthma, chronie bronchitis, obstructive pulmonary
disease, mild osteoarthritiﬁ, extreme nervousness and severe
depression. Plaintiff previ@mply applied for, and was denied,
Title II and XVI disability bﬁﬁnfits on August 13, 1984, February
14, 1985, September 17, 1986. Plaintiff filed her current
application on April 6, 1988. This application was denied by the
ALJ on October 30, 1989. The Appeals Council affirmed the ALJ's
decision. Plaintiff now has ﬁﬁﬁght judicial review.

Plaintiff asserts that tﬁa ALJ failed to give substantial
weight to the evidence and the treating physician's opinion that
Plaintiff is disabled, and failed to give specific, legitimate

reasons for rejecting the treating physician's opinion.



The Social Security Act;éntitles every individual who "is
under a disability" to a disabiiﬁty insurance benefit. 42 U.S.C.A.
§ 423(a) (1) (D) (1983). “Disaﬁiﬁity" is defined as the "inability
to engage in any substantial-éainful activity by reason of any
medically determinable physic&l or mental impairment." Id. § 423
(d) (1) (). An individual |

shall be determined £o be under a disability
only if his physical: or mental impairment or
impairments are of @mach severity that he is
not only unable to do his previous work but
cannot, con51dering' is age, education, and
work experience, engage in any other kind of
substantial gainful work which exists in the
national economy, regardless of whether such
work exists in the immediate area in which he
lives, or whether @& s8specific job vacancy
exists for him, or whether he would be hired
if he applied for work.

Id. § 423(d) (2)(A).

Under the Social Securlty Act, claimants bear the burden of

proving a disability, as defiﬂﬁﬂ by the Act, which prevents them

from engaging in their prior w@rk activity. Reyes v. Bowen, 845
F.2d 242, 243 (10th Cir. 1988); 42 U.S.C. § 423(d)(5) (1983).
Once the claimant has establiﬁhéd such a disability, the burden

shifts to the Secretary to w that the claimant retains the

ability to do other work actiﬂ ty and that the jobs the claimant

could perform exist in the nat onal economy. Reyes, 845 F.2d at

243; Williams v. Bowen, 844 F.2d 748, 751 (10th cir. 1988);

Harris v. Secretary of H Human Services, 821 F.2d 541,

544-45 (10th Cir. 1987).
The Secretary meets this den if the decision is supported

by substantial evidence. v. Bowen, 822 F.2d 1518, 1521



(1oth Cir. 1987); Brown V. 801 F.2d 361, 362 (10th Cir.

I

1986} . "Substantial evidenca"'ﬁ#quires "more than a scintilla, but
less than a preponderance," and is satisfied by such relevant

evidence "that a reasonable'?ﬁind might accept to support the

conclusion." Campbell, 822 F.2d at 1521; Brown, 801 F.2d at 362.
The determination of whether @ubstantial evidence supports the
Secretary's decision, however, ”

is not merely a .quantitative exercise.
Evidence is not gubstantial "if it 1is
overwhelmed by othér evidence--particularly
certain types of evidence (e.g., that offered
by treating physiclans)-~or if it really
constitutes not evidence but mere conclusion.

Fulton v. Heckler, 760 F.2d 1&%2, 1055 (l10th cir. 1985), gquoting
Knipe v. Heckler, 755 F.24 141, 145 (10th cir. 1985). Thus, if the
claimant establishes a disaﬁfﬂity, the Secretary's denial of
disability benefits, based on ;he claimant's ability to do other
work activity for which jobs eﬁikt in the national economy, must be

supported by substantial evidence.

The Secretary has established a five-step process for

evaluating a disability claim, See Bowen v. Yuckert, 482 U.S. 137,

107 S.ct. 2287, 96 L.Ed.2d 11% (1987). The five steps, as set

forth in Reyes, 845 F.2d at 243, proceed as follows:

g is not disabled.

»

(1) A person who is wor
20 C.F.R. § 416.920(P

have an impairment or
gnts severe enough to
"basic work activities
WF.R. § 416.920(c).

(2) A person who does
combination of impa
limit his ability
is not disabled. 2

ent meets or equals one

ited in the "Listing of

. § 404, subpt. P, app.

(3) A person whose impa
of the impairments
Impairments," 20 C.

iy



1, is conclusively ptesumed to be disabled.
20 C.F.R. § 416.920(8).

(4) A person who is ablazto perform work he has
done in the past is npt disabled. 20 C.F.R.
§ 416.920(e). T

(5) A person whose impail
of past work is dis
demonstrates that t
work available in ¢t
Factors to be consi
past work experience, and residual functional
capacity. 20 C.F.R. § 416.920(f).

ent precludes performance
lad unless the Secretary
‘person can perform other
national economy.

ed are age, education,

If, at any point in the proces@; the Secretary finds that a person
is disabled or not disabled, the review ends. Reyes, 845 F.2d at

243; Talbot v. Heckler, 814 F.2d 1456, 1460 (10th Cir. 1987); 20

C.F.R. § 416.920. In this caqﬁ? the ALJ entered a decision at the
fourth level of the inquiry, fﬁﬁﬁing that Plaintiff can perform her
past relevant work as a provid@é. As a provider, Plaintiff cooked
a light lunch and worked fiv$ hours a day, seven days a week,
taking care of her mother aﬁﬁ:father-in-law. She changed bed
sheets and made certain they ﬁﬁbk their medication (Tr. 13).
After a thorough review af?the medical records and testimony,
the Court does find substantinl;uvidence in the record to support

the ALJ's findings that Plaintﬁﬁ@‘s impairment does not prevent her

from performing her past r vant work. The Court does not

interpose its judgment for th## of the ALJ. The following is a
brief summary of some of the rﬁ::ﬁant medical evidence presented to
the ALJ. ”

On March 3, 1988, Plaiﬁ; told doctors at the Miami PHS

Indian Health Center she had whfezing and labored breathing, which



was eased temporarily by mﬂdication (Tr. 682). She was
hospitalized on March 5, 1988, due to right lower lobe pneumonia
and respiratory distress. Haﬁ;aondition responded to treatment.

She was discharged from the ho#@ital on March 14, 1988 (Tr. 696-8).

Dr. Moore, one of Plaintfﬁf'a treating physicians, reported
that "[b]ecause of her health_ﬂ#bblems, she has been unable to hold
a job and I doubt she will eveﬂfbe able to work again"® (Tr. 712).
However, on June 7, 1988, Dr;*ﬂourning, a consultative examiner,
diagnosed Plaintiff as having qﬁronic obstructive pulmonary disease
with mild to moderate bronchosﬁﬁhm at the time and probable chronic
bronchitis. He also diagnosﬁﬁfexogenous obesity, osteoarthritis
involving jaw, hands and kneeh; with a guestion of severity, and
"probable situational depressinn" (Tr. 702). There were no

reasons given in the report for this probable depression.

Plaintiff had some wheeze and rhonchi on forced expiration. Range

of motion test results showed'ﬁﬁly minimum obstructions (Tr. 701).
He noted that she smoked one t@fbneuand—aﬂhalf packs of cigarettes
a day for 36 years, but allegﬁﬂﬁy quit in March 1988.

Notes from the Indian H@&L@h Center stated that Plaintiff did
fairly well with her “chronicf%aﬂarately severe asthma™ over the
summer of 1988, but that she hﬁﬁ;re—started smoking cigarettes (Tr.

742). Physical examinations done in December 1988, April 1989 and

August 1989 indicated that her chronic problems were stable. (Tr.

729, 735-8).
Plaintiff was hospitai' fﬂ for four days, starting on

September 11, 1989, for right lower lobe pneumonia, which had




exacerbated her asthma. Her pulmonary condition improved with
treatment. Plaintiff said she suffered no pain or shortness of
breath, so she was released and allowed to resume her normal
activity level (Tr. 773).

Plaintiff was sent to Dr._ﬂhand for a consultative psychiatric
examination on June 27, 1988, Dr. Bhend's report indicated that,
although Plaintiff appeared teﬁse and sad, with slowed speech and
reduced motor behavicr, her thought association patterns were
coherent, she was fully oriented, her calculations were correct,
her memory was intact, her retention and recall were normal, and
her insight was deemed to be fairly good. She did not have any
evidence of thought blocking, thought disorganization, ideas of
reference, paranoid thoughts or hallucinations (Tr. 715-16). He
diagnosed Plaintiff as having major depression, which lowers "an
already severely impaired energy level." Id. He said that
Plaintiff had a low tolerance for stress, would have difficulty
performing repetitive tasks and interacting with others, and that
her inability to concentrate and engage in sustained activity
limited her ability to engage_ﬁh sedentary activity (Tr. 717).

The ALJ can decide to b#lieve all or any portion of any
witness's testimony or evidence. The ALJ found Dr. Bhend's opinion
to be inconsistent with the medical record. Determining the
credibility of the witnesses and the evidence is solely the
province of the ALJ. ﬂilligmgﬁx, Bowen, 844 F.2d 748, 755 (10th
cir. 1988).

The medical adviser, Dr..ﬁﬂrdon, testified that Dr. Bhend's



report had several inconsistencies because Dr. Bhend's mental
status examination (the objective findings) were inconsistent with
Dr. Bhend's opinion. Dr. Gordon believed Dr. Bhend's opinion was
based upon Plaintiff's subjective statements to him, and not upon
the objective clinical findings. In addition, he stated that other
medical evidence in Plaintiff's history does not support Dr.
Bhend's opinion (Tr. 89). "Fhe problem with depression really
never seemed to come to the surface until the very recent history
and perhaps after the loss of her husband" (Tr. 86). He noted
that Plaintiff's own list of complaints to Dr. Bhend listed in the
report doesn't mention depression. Id. Dr. Gordon stated that his
opinion was based on a "longitudinal point of view" of Plaintiff's
history. Id. He stated that Ehe:objective medical records in the
consultative physician's report}did not indicate a disabling mental
impairment; rather, they were Qithin normal limits (Tr. 87). He
also noted that none of Plaintiff's treating physicians ever
recommended that she seek psychiatric treatment (Tr. 86). He
stated he believed Plaintiff's.ﬁantal abilities were very good (Tr.
93). He further stated that Plaintiff's activities are not typical
of those of an individual who is disabled due to a mental
impairment (Tr. 764-66).

Plaintiff testified that her daily activities included making
beds, sweeping, cooking, shopping, watching television, reading,
visiting friends and neighbors,:playing cards, riding a bus, doing
light housework, doing disheuhhnd laundry, hanging laundry on a

clothes line outside, going to the library, and babysitting her



niece's two children for about 36 hours a week (Tr. 62-7, 626, 637-
40, 716). She stated that she was precluded only from heavy
cleaning (Tr. 638). The ALJ determined that these activities were
inconsistent with those of an individual with a disabling mental or
physical impairment (Tr. 15). "The claimant's active daily life
indicates that any depression she may have only minimally
interferes with her activities.™ Id.

The ALJ may reject any physician's opinion when it is
inconsistent with his reported objective clinical findings. Frey v.

Bowen, 816 F.2d 507, 513 (10th Cir. 1987). He obviously accorded

more weight to the opinion of Dr. Gordon than to that of Dr. Bhend.

Medical evidence indicated that Plaintiff had no difficulty
dressing and undressing herself, she had good gait, range of
motion, deep tendon reflexes, aahsation, grip strength and ability
to manipulate small objects (Tr. 698, 701-2, 708-9, 772). In fact,
Plaintiff reported in her abplication for benefits that her
treating physician told her thét she could continue her normal
activities around the house (Tr. 626, 637-40). The ALJ stated that
there are no noted restri#tions on Plaintiff's physical
capabilities, and that Plaintiff's breathing problems are "mild to
noderate”™ (Tr. 16).

It is not the duty of this Court to reweigh the evidence or
substitute its discretion for tﬁﬁt of the ALJ. Hargis v, Sullivan,

945 F.2d 1482, 1486 (10th Ciﬁa-1991); Casias v. Secretary of

Health & Human Services, 933 F.2d 799, 800 (10th Cir. 1991).

This Court finds that there is.#ﬁfficient relevant evidence in the



record to support the ALJ's ruling that Plaintiff is able to

perform her past relevant wﬁr_k. The Secretary's decision,
therefore, is hereby AFFIRMED, . A
235,

IT IS SO ORDERED THIS . DAY OF SEPTEMBER, 1994.

e

THOMAS R. BRET
UNITED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )

)

Plaintiff, ) i

) " .éi,, e
vs. ) i ~ 4
Braden Keith Bartholic; Carolyn ) oy
Sue Bartholic, fka Carolyn Sue ) o DG ey
Davis; Beneficial Oklahoma, Inc., ) el (.':a";){_.:ff’f i
fka Beneficial Finance Co. of )
Oklahoma; Leroy Canfield; )
Pauline Canfield; Tulsa, )
Oklahoma, City-County Health )
Dept.; COUNTY TREASURER, Tulsa )
County, Oklahoma; BOARD OF COUNTY ) ENTEREC O DOCKET
COMMISSIONERS, Tulsa County, ) pare_ SEP 7 7 004
Oklahoma, ) P s

)

Defendants. ) CIVIL ACTION NO. 94-C-171-B

57
This matter comes on for consideration this day of

1994. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern

District of Oklahoma, through Neal B. Kirﬁtrick, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, TuISf;:COunty, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, appear by J. Dennis Semler, Assistant
District Attorney, Tulsa County, Oklahoma; and the Defendants, BRADEN KEITH
BARTHOLIC; CAROLYN SUE BARTHOLIC; BENEFICIAL OKLAHOMA, INC.;
LEROY CANFIELD; PAULINE CANFIEW; and TULSA, OKLAHOMA, CITY-
COUNTY HEALTH DEPARTMENT, apﬁéﬁr not, but make default.

The Court being fully advisad and having examined the court file finds that the

Defendant, LEROY CANFIELD, acknowledgéd receipt of Summons and Complaint on



March 2, 1994; that the Defendant, PAULINE CANFIELD, acknowledged receipt of
Summons and Complaint on March 2, 1994; that the Defendant, BRADEN KEITH
BARTHOLIC, was served with process a copy of Summons and Complaint on August 4,
1994; that the Defendant, CAROLYN SUE BARTHOLIC, was served with process a copy
of Summons and Complaint on April 13, 1994; that the Defendant, BENEFICIAL
OKLAHOMA, INC., was served with process a copy of Summons and Complaint on
April 20, 1994; that the Defendant, TULSA, OKLAHOMA, CITY-COUNTY HEALTH
DEPARTMENT, was served with process a copy of Summons and Complaint on April 13,
1994, that Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, acknowledged
receipt of Summons and Complaint on Maréh 3, 1994; and that Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa County, Oklahoma, acknowledged receipt of Summons
and Complaint on February 28, 1994, .

It appears that the Defendants; COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COﬂMISSIONERS, Tulsa County, Oklahoma, filed
their Answers on March 21, 1994; and that the Defendants, BRADEN KEITH
BARTHOLIC; CAROLYN SUE BARTHOLIC; BENEFICIAL OKLAHOMA, INC.;
LEROY CANFIELD; PAULINE CANFIELlj; and TULSA, OKLAHOMA, CITY-
COUNTY HEALTH DEPARTMENT, have failed to answer and their default has therefore
been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of

Oklahoma:



Lot One (1), Block Two (2), RODDENS RESUBDIVISION

OF BLOCK 3, BELFLOWER HEIGHTS ADDITION to

Tulsa, Tulsa County, State of Oklahoma, according to the

recorded plat thereof.

The Court further finds that on December 3, 1980, the Defendant, CAROLYN
SUE DAVIS and Michael J. Davis, then husband and wife, executed and delivered to
Midland Mortgage Co., a mortgage note in the amount of $21,100.00, payable in monthly
installments, with interest thereon at the rate of Thirteen and One-Half percent (13.5%) per
annum.

The Court further finds that as security for the payment of the above-described
note, the Defendant, CAROLYN SUE DAYVIS and Michael J. Davis, then husband and wife,
executed and delivered to Midland Mortgage Co., a mortgage dated December 3, 1980,
covering the above-described property. Said mortgage was recorded on December 8, 1980,
in Book 4514, Page 2117, in the records of Tulsa County, Oklahoma.

The Court further finds that on April 26, 1990, Midland Mortgage Co.,
assigned the above-described mortgage note and mortgage to the Secretary of Housing and
Urban Development of Washington, D.C,, his successors and assigns. This Assignment of
Mortgage was recorded on May 11, 1990, in:_ﬁook 5252, Page 1410, in the records of Tulsa
County, Oklahoma. |

The Court further finds that uji";May 1, 1990, the Defendants, BRADEN
KEITH BARTHOLIC and CAROLYN SUEI_B'ARTHOLIC fka Carolyn Sue Davis, husband
and wife, entered into an agreement with the Pliiintiff lowering the amount of the monthly
installments due under the note in exchange fcr the Plaintiff’s forbearance of its right to

foreclose.



The Court further finds that the Defendants, BRADEN KEITH BARTHOLIC
and CAROLYN SUE BARTHOLIC fka Ca;rt?;lyn Sue Davis, made default under the terms of
the aforesaid note and mortgage, as well asthe terms and conditions of the forbearance
agreement, by reason of their failure to make the monthly instailments due thereon, which
default has continued, and that by reason thereof the Defendants, BRADEN KEITH
BARTHOLIC and CAROLYN SUE BARTHbLIC fka Carolyn Sue Davis, are indebted to
the Plaintiff in the principal sum of $33,864;-3:3, plus interest at the rate of Thirteen and One-
Half percent per annum from January 1, 1994 until judgment, plus interest thereafter at the
legal rate until fully paid, and the costs of th.!s action in the amount of $11.28 fees for
service of Summons and Complaint.

The Court further finds thattl&e Defendants, BRADEN KEITH BARTHOLIC;
CAROLYN SUE BARTHOLIC; BENEFICIAL OKLAHOMA, INC.; LEROY CANFIELD;
PAULINE CANFIELD; and TULSA, OKLAHOMA, CITY-COUNTY HEALTH
DEPARTMENT, are in default, and have no right, title or interest in the subject real
property.

The Court further finds that the Defendants, COUNTY TREASURER and
BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, claim no right, title
or interest in the subject real property. |

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other pﬁrson subsequent to the foreclosure sale.

IT IS THEREFORE ORBEﬁED, ADJUDGED, AND DECREED that the

Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and

-4 -



Urban Development, have and recover judgﬁil;ént against the Defendants, BRADEN KEITH
BARTHOLIC and CAROLYN SUE BARTH@LIC fka Carolyn Sue Davis, in the principal
sum of $33,864.33, plus interest at the rate of Thirteen and One-Half percent per annum
from January 1, 1994 until judgment, plus interest thereafter at the current legal rate of
m percent per annum until paid, plus the costs of this action in the amount of $11.28
fees for service of Summons and Complaint; and any additional sums advanced or to be
advanced or expended during this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of.'tl_ie subject property.

IT IS FURTHER ORDEREﬂ, ADJUDGED, AND DECREED that the
Defendants, BRADEN KEITH BARTHOLIC; CAROLYN SUE BARTHOLIC;
BENEFICIAL OKLAHOMA, INC.; LEROY CANFIELD; PAULINE CANFIELD; and
TULSA, OKLAHOMA, CITY-COUNTY HEALTH DEPARTMENT, have no right, title or
interest in the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, COUNTY TREASURER and BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma, have no right, titld, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, BRADEN KEITH BARTHOLIC and CAROLYN SUE
BARTHOLIC fka Carolyn Sue Davis, to satisfy the judgment of the Plaintiff herein, an
Order of Sale shall be issued to the United States Marshal for the Northern District of
Oklahoma, commanding him to advertise anid sell according to Plaintiff’s election with or
without appraisement the real property mvowed herein and apply the proceeds of the sale as

follows:



First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, including the costs of sale of said real

property;

Second:

In payment of the judgment refxlered herein in favor of the

Plaintiff;

The surplus from said sale, if any, shall be déposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of redemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof.

UNITED STATES DISTRICT JUDGE




APPROVED:

STEPHEN C. LEWIS
United States Attorney

Vewe A/

NEAL B. KIRKPATRIC '
Assistant United States Attorn€y

3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma
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IN THE UNITED STATES DISTRICT COURT F I L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SEP 22199
RAYMOND D. SHRIVER,  Lawrence, Clark
SSN# 447-36-2582, R‘g“gﬂ'{mﬁroobm

Plaintiff,

vVsS. Case No, 93-C-354-B
DONNA E. SHALALA,
Secretary of Health and
Human Services,

ENTITZT TUITLILIT

Defendant. “on

~

psTe bt

0
.

ORDER
This matter comes on for consideration of Plaintiff's
Complaint seeking judicial review of the final decision of the
Secretary of Health and Human Services (Secretary) denying
Plaintiff's application for disability insurance benefits under the

Social Security Act, as amended, 42 U.S.C. § 301 efseq.

Raymond D. Shriver (Plaintiff or Claimant) filed an
application for social security disability benefits (hereinafter
"benefits") with the Defendafit on June 25, 1991. Plaintiff's
application was denied on November 23, 1992, by the Administrative
Law Judge (ALJ) after a hearing before the ALJ, and the Appeals
Council denied the Plaintiff's request for review on February 26,
1993.

The Plaintiff filed this action on April 20, 1993,
pursuant to 42 U.S.C. §405(g), seeking judicial review of the
administrative decisicon to denyibenefits under §§216(i) and 223 of

the Social Security Act. Judicial review of the Secretary's



determination is limited in scope by 42 U.S.C. § 405(g). The
Court's sole function is to determine whether the record as a whole
contains substantial evidence to support the Secretary's decision.
The Secretary's findings stand i1f they are supported by "such

relevant evidence as a reasonable mind might accept as adequate to

support a conclusion." Richardsgon v. Perales, 402 U.S. 389, 401
(1971) (citing Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197,

229 (1938). In deciding whether the Secretary's findings are
supported by substantial evidencé, the Court must consider the
record as a whole. Hephner v, Mathews, 574 F.2d 359 (6th Cir.1978).

Plaintiff sets forth three grounds for reversing the ALJ's
denial of benefits:

1) The Administrative Law Judge failed to properly

consider the treating phyeician's opinion.

2) The Administrative.haw Judge failed to properly

evaluate the claimant's pain.

3) The Administrative Law Judge failed to properly

evaluate the claimant's residual functional capacity.

The Social Security Act entitles every individual who "is
under a disability" to a disability insurance benefit. 42 U.S.C.A.
§ 423(a) (1) (D) (1983). "Disability" is defined as the "inability
to engage in any substantial gainful activity by reason of any
medically determinable physigcal or mental impairment." Id.
§423(d) (1) (A). An individual

"shall be determined to be under a disability
only if his physical or mental impairment or
impairments are of such severity that he is

not only unable to do his previous work but

2



cannot, considering his age, education, and
work experience, engage in any other kind of
substantial gainful work which exists in the
national economy, regardless of whether such
work exists in the Immediate area in which he
lives, or whether a specific job vacancy
exists for him, or whether he would be hired
if he applied for work."

Id. § 423(d)(2)(a).

The

evaluating a disability claim.

Secretary has established a five-step process

for

See, Bowen v. Yuckert, 482 U.S. 137,

107 S.Ct. 2287, 96 L.Ed.2d 119 (1987); Talbot v. Heckler, 814 F.2d

1456 (10th Cir.1987); Tillery y. Schweiker,

Cir.1983); and Reyes v. Bowen, B45 F.2d 242, 243 (10th Cir. 1988).

The five steps,

proceed as follows:

(1)

(2)

(3)

(4)

(5)

Is the claimant currently working?
A person who is working is not disabled.
20 C.F-R- § 416.920(h)-

If claimant is not weorking, does the claimant
have a severe impairment? A person who does
not have an impairment or combination of
impairments severe enough to limit his or her
ability to do basie work activities is not
disabled. 20 C.F.R. § 416.920(c).

If the claimant has & severe impairment, does
it meet or equal an impairment listed in the
"Listing of Impairments," 20 C.F.R. § 404,
subpt. P, app. 1. A person whose impairment
meets or equals one ©of the impairments listed
therein 1s conclusively presumed to be
disabled. 20 C.F.R. § 416.920(4).

Does the impairment prevent the claimant from
doing past relevant work? A person who is able
to perform work he of she has done in the past
is not disabled. 20 C.F.R. § 416.920(e).

Does claimant's impﬁﬂrment prevent him or her
from doing any other relevant work available

713 F.2d 601

(10th

as set forth in the authorities above cited,



in the national economy? A person whose
1mpa1rment precludes performance of past work
is disabled unless the Secretary demonstrates
that the person c¢an perform other work
available in the national economy. Factors to
be considered are age, education, past work
experience, and residual functional capacity.
20 C.F.R. § 416.920(f).

If at any point in the process the Secretary find that a person is

disabled or not disabled, the review ends. Reyes, at 243; Talbot

v. Heckler, at 1460; 20 C.F.R. § 416.920.
The ALJ followed the five-step approach set forth above and
concluded:

1) That Plaintiff last worked on December 27, 1990, and
there is no evidence that Plaintiff has engaged in
substantial gainful actiwvity since that date;

2) That Plaintiff "has severe impairments";

3) That Plaintiff does not have an impairment or a
combination of impairmentg listed in, or medically equal
to one listed in 20 C.F.R, § 404, subpt. P, app. 1.

4) That Plaintiff cannot return to his past relevant
work as a coal miner; that his residual functional
capacity is established at the light work level;

5) That, considering nge (54), -education, past
experience, and residual functional capacity, and the
existence of 1light work opportunities existing in
significant numbers in the national economy and 1oca11y,
Plaintiff "was not under a "™disability" as defined in the
Social Security Act, at any time through the date of this
decision (20 CFR 404.1520{f})".

work

Plaintiff argqgues th&t the ALJ did not give the proper

weight to the opinion of the treating physician, Dr. Brewer. A

treating physician's opinion 1ﬂluntit1ed to extra weight unless it

is contradicted by substantiul ‘evidence. Kemp v. Bowen, 816

1469,

F.2d

1476 (10th Cir. 1987); Eﬁﬁ! v. Bowen, 816 F.2d 508, 513 (10th



Cir. 1987); Turner v. Heckler, 754 F.2d 326, 329 (10th Cir. 1985);
Mongeur v. Heckler, 722 F.2d 1033, 1039 (2nd Cir. 1983).

Dr. Brewer's report reflects that Plaintiff had artery bypass
in 1984 which was completely sud¢cessful, and a later angioplasty in
December, 1991 from which he ﬁad experienced a good result. Dr.
Brewer, the treating physician, reported that Plaintiff's '"vessel
nicely dilated and had good flow down it after dilation". Dr.
Brewer's opinion that Plaintiff was probably disabled by a
combination of impairments (heart and orthopedic problems) was, the
ALJ concluded, inappropriate since "Dr. Brewer was a cardiologist
and not an orthopedist".

The ALJ found that Plaintiff's subjective allegations of
disabling pain were not credible to the extent alleged. Plaintiff
testified that he has worked for 16 years as a coal miner doing
heavy exertional activity; that in December, 1990 he fell off a
truck, hurt his back, neck and_ﬁhoulder; that his pain was constant
and is severe in both hips and down his left leg; that a doctor
recommended exercises, but he does not do them; that he has sharp
pains and cannot walk or move lhis legs; that he has constant dull
pain and spends a lot of time iﬁia recliner. The ALJ concluded that
Plaintiff's testimony was lesngﬁradible because in part elicited by
leading guestions by his attafﬁoy.

Plaintiff was seen by ﬂ#. Miller in January, 19921, who

reported that Plaintiff stataﬂﬁthat he was injured on December 27,

1990, and experienced continulmg pain in his neck and shoulders,

seeking treatment from his ffgmily physician, Dr. Marler in



Claremore, Oklahoma, and received injections of cortisone on three
different occasions and received physical therapy three times a
week; that Plaintiff takes no@hing stronger than Tylenol for his
back pain; that x-rays have found nothing but mild bulging, there
being no appearance of neck or shoulder problems as reported by
Plaintiff; that Plaintiff has no problem with appetite or sleeping
because of pain, and can drive his car and take care of cattle. Dr.
Miller found that the Plaintiff had decreased range of motion of
the cervical spine, and of the lumbar spine, with a 1l2-percent
impairment to his left shouldeﬁ and an impairment to his left hand
and left knee.

Thereafter Plaintiff was seen by Dr. Chandy in April 1991. Dr.
Chandy evaluated Plaintiff and found that he suffered from abductor
tendinitis of the right and left wrist with a lumbar sprain and a
bulging disk, and myofascitis of the lumbar spine; that Plaintiff
later advised Dr. Chandy he fﬁlt about 25 percent improved since
starting treatment in April, and that the physical therapy had been
helping him with his muscle spasms being only moderate.

The Secretary's findings stand if such findings are supported
by substantial evidence, considering the record as a whole. Bernal
v. Bowen, 851 F.2d 297, 299 (10th Cir. 1988); Campbell v. Bowen,
822 F.2d 1518, 1521 (10th cir. 1987). "Substantial evidence"
requires "more than a scintillh, but less than a preponderance,"

and is satisfied by such relevant "evidence that a reasonable mind

might accept to support the @ ncelusion. Campbell v. Bowen, at

1521; Brown, at 362.




-

The Plaintiff has the hﬁfden to show that he is unable to
return to the prior work he parﬁormed, Bernal, at 299, which burden
the ALJ concluded Plaintiff ﬂﬂﬁ?ainad. Also, the Plaintiff has the
burden of proving his impairmnﬁt(s) prevents him from engaging in

any gainful work activity. Chapmnel v. Heckler, 747 F.2d 577 (10th

Cir.1984), a burden the Plainﬁ@ff has not sustained.

The ALJ found that Plaiﬁﬁ@ff's residual functional capacity
was at the light work 1eve1;'that Plaintiff can 1lift 20 pounds
occasionally; that he does not.ﬁppear to have a severe problem with
bulging disks but cannot, hoﬁ@#er, return to his past work as a
coal miner.

Vocational expert Frank ﬁﬁmford testified, in response to the

ALJ's hypothetical question},fﬁhat sufficient jobs exist in the

! "agsume an individual mf 53 years of age with an 11th grade
education; and the ability to rmad, write and use numbers. He can
perform sedentary and 11ght work. He suffers chronic paln
noticeable at all times, but he remains attentive and responsive
even when on medication. He can.walk 100 yards. He can sit 8 hours,
with standing no more than 3% minutes. Are there jobs available
which the claimant could perf " The vocational expert testified
that, commensurate with the ve residual functional capacity, a
hypothetical individual would jave a significant number of jobs
available which he could pert at the sedentary and light level.
He could be a truck driver, rking lot attendant, a grinder,
buffer, a mail clerk or an as er; such were sedentary jobs, and
available in the state of Ok in the following numbers: 337,
155, 215, and 1,324. In addi they were available in the many
thousands nationally. There w a number of jobs available at the
light level the claimant cou; grform. He could be a parking lot
attendant, a car wash atten '~ an assembler, a grlnder buffer,
and such jobs were available the following numbers in Oklahoma
and in the nation; 1,013, 2 445, 43,000; 3,815, 1,000,000;
913, and 163,000, respectlvely.
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light work area both locally and throughout the nation.?

The ALJ considered all the testimony and other medical
evidence and concluded that Plaintiff could perform light work. The
findings of the Secretary as to any fact are conclusive if
supported by substantial evidaﬂce. 42 U.S.C. §405(g). It is not the
duty of this Court to reweigh the evidence or substitute its
discretion for that of the ALG\: Hargis v. Sullivan, 945 F.2d 1482,

1486 (10th Cir. 1991);

8. V. Secretary of Health & Human

Services, 933 F.2d 799, 800 (10th Cir. 1991).

Plaintiff's final argument is that the ALJ did not properly
evaluate his claim that the pain he was suffering was disabling.
The ALJ found that Plaintiff*s testimony as to pain was not
credible and that his pain was not disabling.

The Tenth Circuit has helﬁfthat "subjective complaints of pain
must be accompanied by medical evidence and may be disregarded if
unsupported by clinical findings." Frev v. Bowen, 816 F.2d 508, 515
(10th Cir. 1987). The medical.raaords must be consistent with the

nonmedical testimony as to the severity of the pain. Huston v.

Bowen, 838 F.2d 1125, 1131 (10th Cir. 1988).
The ALJ considered all the evidence and the factors for

evaluating subjective pain set forth in Luna v. Bowen, 834 F.2d

2 pefendant concedes that although the ALJ also cited to the
sedentary 7jobs enumerated b¥ 'the vocational expert, that these
sedentary jobs are precluded By Rule 201.10 of Table No.l, 20
C.F.R. Part 404, Subpart P, pendix 2. However, the vocat10na1
expert further testified that Plaintiff had transferable skills to
the sedentary job of 1light ftruck driver (129,000 positions
nationally, 921 in Oklahoma) #®r. 62). Thus, Rule 201.11 of Table
No. 1 would permit a finding of "not disabled" based on this
sedentary Jjob.




161, 165 (10th Cir. 1987), an&?ﬁancluded Plaintiff's pain was not

supported by the evidence to'ﬁha extent alleged. The ALJ stated
that the objective medical aviﬂance showed no underlying medical

duce severe, disabling pain. In

condition so severe as to
addition, the ALJ noted that cmﬁimant's activities included taking

care of livestock and driving ‘an automobile. Such activities are

inconsistent with a claim of imcapacitating pain.
Substantial evidence supﬁurts the ALJ's conclusion that

Plaintiff's allegations of p#&in were not credible to the extent

that they precluded performing light work. Determining the
and the evidence is solely the

province of the ALJ. Willi wen, 844 F.2d 748, 755 (10th

cir. 1988). The ALJ can decide #o believe all or any portion of any
witness's testimony or eviden including Plaintiff's testimony.
This Court finds that thé®# is sufficient relevant evidence in
the record to support the ALJI*$ ruling that the Plaintiff is able
to perform light work.

After a thorough review ﬁ&*the medical records and testimony,

the Court does find substantiasl evidence in the record to support

the ALJ's findings that Plai was not disabled as defined under

the Social Security Act. Thn ecretary's decision is, therefore,

DAY OF Sgptember, 1994.

AFFIRMED.

IT IS SO ORDERED THIS

THOMAS R. BRET
UNITED STATES DISTRICT JUDGE
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IN THE UNITED BTATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WILLIAM HAL HARRISON,
Plaintiff,
V. No. 93-C-873-K

A. B. CHANCE COMPANY, a
foreign corporation, and
PROCESS ENGINEERING
CORPORATION, a foreign
corporation,

)
)
)
)
)
)
)
}
)
)
)
Defendants. )
} i
PROCESS ENGINEERING 13 F I L E D
CORPORATION, a foreign }
corporation, ) SEp 28 1994
! Rich
ardM
% rrarence,  Serk
}
}
)
)
)
)
)
)

HDRTHERH DISIRIU OF EJ:K([)AHGMA

Defendant and Third-
Party Plaintiff,

v.

ARROW ALUMINUM CASTINGS,
INC., an Illinois
corporation,

Third-Party Defendant.

JOINT STIPULATION QF PISMISSAL WITH PREJUDICE

Pursuant to Rule 41(a)(1}:¥.R.C.P., the Plaintiff, William Hal
Harrison, the Defendants, #A. B. Chance <Company and Process
Engineering Corporation, the'ﬁ%fandant and Third-Party Plaintiff,
Process Engineering Corporatien, and the Third-Party Defendant,
Arrow Aluminum Castings, ¥me., hereby submit their Joint

Stipulation of Dismissal With Prejudice.



It is stipulated by the

. aintiff, the Defendants and the
Third-Party Defendant that the Plaintiff herewith dismiss the above
styled case and all causes  of action therein against the
Defendants, A. B. Chance __qration and Process Engineering
Corporation, with prejudice the re-filing of same and that the

Plaintiff further releases & Defendants, and the Third-Party

Defendant and any and all o parties of and from any and all

liability including contract al, extracontractual, tortious and
exemplary liability arising . of an accident which occurred to
William Hal Harrison on or a j'July 29, 1991, and involving the
Chance Hoist which was identified and set forth in the pleadings
filed in this case.

IT IS FURTHER STIPULATED by and between A. B. Chance and

Process Engineering that A Chance Company’s Crossclaim as

against the Defendant, Proce ‘Bngineering Corporation, is hereby

dismissed with prejudice.
IT IS8 FURTHER STIPULAT y Process Engineering Corporation

and Arrow Aluminum Castingﬂ} 'Inc., that Process Engineering’s

Third-Party Complaint again rrow Aluminum Castings, Inc., is

dismissed with prejudice.

IT IS FURTHER STIPULATED and agreed to by all the parties and

their counsel that each partY; 411 bear his or its respective costs

including attorney’s fees.



IN WITNESS WHEREOF, couns#él for the respective parties have

affixed their names hereto.

Woodard, III, Attorney for
Engineering Corporation,
hird-Party Plaintiff
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA F I L E D

I.M.T.E.C. ENTERPRISES, INC., an
Oklahoma corporation,

Plaintiff,
VS.

HENRY F. TEICHMANN, INC., a
Pennsylvania corporation,

Defendant.

)
)
)
)
)
B
)
)
)
)
)

SEP 7271304

M. Lawrenca, Clark
mﬁ‘g‘:ﬂmsm[m COURT

Case No. 94-C-294-BU

STIPULATION OF DISMISSAL WITHOUT PREJUDICE

Plaintiff, I.M.T.E.C. Enterprises, Inc., and Defendant, Henry F. Teichmann, Inc.,

pursuant to Rules 41(a)(1) and {(c) of the Federal Rules of Civil Procedure, stipulate to the

dismissal of the claims and counterclaims in the referenced action, without prejudice to refiling

by either party, and each agrees to bear thefr respective attorneys' fees and costs in connection

with the same.

OF COUNSEL.:

CONNER & WINTERS

2400 First National Tower

15 East Fifth Street

Tulsa, Oklahoma 74103-4391
(918) 586-5711

DAVID R. CORDELL, OBA_#11272

Ve

David R. Cordell

2400 First National Tower

15 East Fifth Street

Tulsa, Oklahoma 74103-4391
(918) 586-5711

Attorneys for Plaintiff,
I.M.T.E.C. ENTERPRISES, INC.



OF COUNSEL:

Ronald D. Wood, Esq.

RONALD D. WOOD & ASSOCIATES
2727 E. 21st Street

Suite 204

Tulsa, OK 74114

0944430422

DENNIS L. VERALDI, PA. L.D. #15919

r' “““““ -

By: v \
Dennis L. Veraldi
ECKERT SEAMANS CHERIN & MELLOTT
600 Grant Street, 42nd Floor

Pittsburgh, Pennsylvania 15219

Attorneys for Defendant,
HENRY F. TEICHMANN, INC.



IN THE UNITED BTATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENTERTS DI DET
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LOBNA S. GOLBABA,
Plaintiff,

Case No. 93-C~7-B

Fr L JE:.I)

”“HWM43
e R U DTRG0 Clrk

VSs.

DONNA SHALALA, SECRETARY OF
HEALTH AND HUMAN SERVICES,

Defendant.

Before the Court for eonsideration is Plaintiff Lobna
Golbaba's appeal (Docket #1), pursuant to 42 U.S.C. § 405(g), of
the Administrative Law Judge's {"ALJ's") denial of Social Security
benefits.

Plaintiff suffered a back injury in a automobile accident on
March 30, 1989. She appliedf for Social Security Disability
benefits on November 19, 1990, After her claim was denied, she
sought judicial review. Pldiﬁtiff asserts that the Secretary's

denial is not based on substanklal evidence and therefore should be

reversed.

The Social Security Act entitles every individual who "is
under a disability" to a disahiﬁity insurance benefit. 42 U.S.C.A.
§ 423(a) (1) (D) (1983). “Disaﬁility“ is defined as the "inability
to engage in any substantiallﬁminful activity by reason of any
medically determinable physimﬂx:or mental impairment." Id. § 423
(d) (1) (A). An individual  T

shall be determined Eo be under a disability

only if his physical or mental impairment or
impairments are of #such severity that he is



.

noet only unable to do his previous work but
cannot, considering his age, education, and
work experience, engage in any other kind of
substantial gainful work which exists in the
national economy, regardless of whether such
work exists in the immediate area in which he
lives, or whether & specific Jjob vacancy
exists for him, or whether he would be hired
if he applied for work.
Id. § 423(d) (2) (a).

Under the Social Security Act, claimants bear the burden of
proving a disability, as defiqyd by the Act, which prevents them
from engaging in their prior work activity. Reyes v. Bowen, 845
F.2d 242, 243 (10th Cir. 1988); 42 U.S.C. § 423(d)(5) (1983).
Once the claimant has established such a disability, the burden
shifts to the Secretary to #how that the claimant retains the
ability to do other work actiwity and that the jobs the claimant
could perform exist in the national economy. Reves, 845 F.2d at

243; Willijams v. Bowen, 844 F.2d 748, 751 (10th Cir. 1988);

Harris v. Secretary of Hea B uman Services, 821 F.2d 541,

544-45 (10th Ccir. 1987).
The Secretary meets this burden if the decision is supported

Bowen, 822 F.2d 1518, 1521

by substantial evidence.
(10th cir. 1987); Brown v. Bowen, 801 F.2d 361, 362 (10th Cir.
1986). "Substantial evidence™ requires "more than a scintilla, but
less than a preponderance," and is satisfied by such relevant
evidence "that a reasonable mind might accept to support the
conclusion.”" Campbell, 822 F.ﬁﬁ at 1521; Brown, 801 F.2d at 362.
The determination of whethefﬁﬁubstantial evidence supports the

Secretary's decision, however,



is not merely a  guantitative exercise.
Evidence 1is not substantial "if it is
overwhelmed by other evidence--particularly
certain types of evidence (e.g., that offered
by treating physicians)--or if it really
constitutes not evidence but mere conclusion.

Fulton v. Heckler, 760 F.2d 1082, 1055 (10th cir. 1985), quoting

Knipe v. Heckler, 755 F.2d 141, 145 (10th Cir. 1985). Thus, if the
claimant establishes a disability, the Secretary's denial of

disability benefits, based on the claimant's ability to do other

" work activity for which jobs exist in the national economy, must be

supported by substantial evidence.

The Secretary has established a five-step process for
evaluating a disability claim. See Bowen v. Yuckert, 482 U.S. 137,
107 S.Ct. 2287, 96 L.Ed.2d 11% (1987). The five steps, as set
forth in Reyes, 845 F.2d at 243, proceed as follows:

(1) A person who is working is not disabled.
20 C.F.R. § 416.920(b).

(2) A person who does not have an impairment or
combination of impairments severe enough to
limit his ability to do basic work activities
is not disabled. 20 €.F.R. § 416.920(c).

(3) A person whose impajirment meets or equals one
of the impairments ited in the "Listing of
Impalrments," 20 C.F.R. § 404, subpt. P, app.
1, is conclusively presumed to be dlsabled
20 C.F.R. § 416.920(d).

(4) A person who is able to perform work he has
done in the past is nmt disabled. 20 C.F.R.
§ 416.920(e).

{5) A person whose impammhnnt precludes performance
of past work is diss¥led unless the Secretary
demonstrates that the person can perform other
work available in the national economy.

Factors to be considéred are age, education,
past work experiencé, and residual functlonal
capacity. 20 C.F.R. § 416.920(f).

3



If, at any point in the proceé#} the Secretary finds that a person

is disabled or not disabled, tﬁe review ends. Reyes, 845 F.2d at

243; Talbot v. Heckler, 814 ﬁ;zd 1456, 1460 (10th cir. 1987); 20
C.F.R. § 416.920. |

In this case, the ALJ enﬁﬁred a decision at the fourth level
of the sequence, holding th&ﬁ;Plaintiff can return to her past
relevant work as a manufactﬁ_ing systems engineer. After a
thorough review of the medicﬁi records and testimony, the Court
does find substantial evidencé;in the record to support the ALJ's
findings. " 

Plaintiff's automobile ;ﬁ&ident occurred on March 30, 1989,
and her insured status, forgipurposes of Title II disability
insurance benefits, expired_?ﬁi March 31, 1989. (Tr. 12, 69).
Therefore, Plaintiff must proﬁﬁ;that her disability began prior to

March 31, 1989. , 951 F.2d 264 (10th cir. 1991).

The record is replete with information about Plaintiff's disabled
status that the ALJ correctly ﬁiaregarded because it was generated

by doctors who first saw Plaintiff about nine months after the car

accident. This medical inféFmation states that Plaintiff is
currently disabled, not that-she was disabled on March 31, 1989,

which is the date at issue for~ﬁﬂrpo$es of disability benefits. The

fact that a claimant's inju or disease may get progressively

worse later does not impact T a1ysis of whether she is disabled

at the time in gquestion. ecretary, 905 F.2d4 1346 (10th

cir. 1990). Therefore, the @g@lirt will evaluate only the medical

evidence that indicates whetl .there is substantial evidence to

: _':i.:’ “ 4



support the ALJ's finding that Plaintiff was not disabled as of
March 31, 1989,

Plaintiff was hospitaliz&ﬂﬁon March 30, 1989. X-rays taken at

the time showed that Plaintiff's lumbar bones, joints and discs
were normal (Tr. 146). She hu@?mild tenderness in the neck and in

on reflexes were active and equal

the sacroiliac area. Deep te
bilaterally and sensation was n_xmal. Plaintiff denied any pain or
numbness in her legs. Straiﬁhtwleg—raising tests were normal.
Plaintiff was diagnosed as haﬁipg lumbosacral strain (Tr. 145).
An April 1989 lumber “éT scan was normal (Tr. 184).
Plaintiff's treating physicianfﬁt the time, Dr. Hayes, reported in
June 1989, that there weﬁ;_ no motor, sensory or reflex

abnormalities in the lower ext#ﬁmities. Range of motion of the hip

and knee was satisfactory. 'gﬁ-rays indicated that her lumbar

vertebra were in satisfactory #lignment with good preservation of

the disc spaces. He diaai sed here as having lumbosacral
musculoligamentous strain (Tr. 175).
An MRI taken on August 30, 1989, also was normal (Tr. 177).

Dr. Hayes apparently did not consider Plaintiff to be totally

disabled at that time, because he released Plaintiff to return to

work as tolerated in September 1989 (Tr. 174). Plaintiff reported

a month later that her pain d&id not awaken her at night. Id. 1In

November 1989, EMG testing Plaintiff's lower back, hips and

lower extremities was normal 170-71).

The ALJ stated that, a@ March 31, 1989, "the claimant's

lumbosacral strain did con ute a severe impairment which



prevented her from engaging iﬁfwork activities requiring medium or
greater physical demands." “However, he determined that she

retained the residual physica '”upacity to perform a full range of

light work (Tr. 14). Plaintiff's past relevant work as a

manufacturing systems engineer: nﬁuired sedentary physical demands,
meaning that Plaintiff, as of .-ah 31, 1989, retained the capacity
to return to her past work. Ig,

After a thorough review dfithe medical records and testimony,
the Court dces find substantiﬁ%’avidence in the record to support
the ALJ's findings that Plaiﬁ%@ff's impairment, as of March 31,
1989, did not prevent her froﬁ;berforming her past relevant work.

The findings of the Secretary:as to any fact are conclusive if

supported by substantial evidemée. 42 U.S.C. § 405(g). It is not

the duty of this Court to reweigh the evidence or substitute its

Hargis v, Sullivan, 945 F.2d 1482,

. v, Secretary of Health & Human

discretion for that of the ALJ.

1486 (10th Cir. 1991};

Services, 933 F.2d 799, 800 (18th Cir. 1991).

While it is regrettable that Plaintiff apparently developed

rheumatoid arthritis in her bagk and major depression,' this does
not change the fact that Plaintiff was not disabled as of March 31,
1989, the expiration date of ‘her Title II disability benefits.
This Court finds that there is #ufficient relevant evidence in the
record to support the AlJ's 11ing that Plaintiff was able to

perform her past relevant work as of the pertinent date of March

IThe severity of which * . Court does not consider at this

time.



31, 1989. The Secretary's deciﬂ:‘ion, herefore, is hereby AFFIRMED.

IT IS SO ORDERED THIS

“~ DAY OF SEPTEMBER, 1994.

ot

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURF
FOR THE NORTHERN DISTRICT OF OKLAHO

KATHRINE JOHNSON,
Plaintiff,
vs.

WOODY DESIGN ASSOCIATES and
SUSIE WOODY, individually,

Defendants,

Pesarh
e
_—

P o itk

Case No. 94-C-644-B c////

boioe

v e s N

A7mSEP 4§ 199

g sy

STIPULATION OF DISMISSAL WITH PREJUDICE

Plaintiff Kathrine Johnson and Defendants Woody Design

Associates and Susie Woody

("Defendants") hereby stipulate and

agree that this action should be dismissed with prejudice. It is

further stipulated by Plaintiff and Defendants that all parties

will be responsgible for their regpective costs and attorneys’ fees.

A P
Ci Y2 )z.”,\déw/»uzm
Carol Swensoh
2535 E. 218t Street
Tulsa, Oklahoma 74114

(918) 743-045¢%

Co oo

Rockne Porter

10115 E. 25th Street
Tulsa, Oklahoma 74129
(918) 627-3234

Attorneys for Plaintiff

e 7/2 g

Dana L. Rasure, OBA # 7421
Barbara J. Eden, OBA # 14220
BAKER & HOSTER

800 Kennedy Building

321 Socuth Boston

Tulga, Oklahoma 74103

(918) 582-5555

Attorney for Defendants



